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NAVIGATING THE CLEAN WATER ACT: 
IS WATER WET? 


WEDNESDAY, JULY 9, 2014 

House of Representatives, 

Committee on Science, Space, and Technology, 

Washington, D.C. 

The Committee met, pursuant to call, at 10:02 a.m., in Room 
2318 of the Rayburn House Office Building, Hon. Lamar Smith 
[Chairman of the Committee] presiding. 

Chairman Smith. The Committee on Science, Space, and Tech- 
nology will come to order. 


( 1 ) 
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UWtAAS. SMITH. Texas 
eMAim^AN 


CODE BERNfCE JOHNSON, 
EiANKING MEM8ER 


Congress of the Iftnitcd States 

iTousE of HtpraentatiDcs 

COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 
2321 Rayburn House Office Buiumng 
Washington. DC 20515-6301 
(M2) 225-6371 


Navigating the Clean Water Act: Is Water Wet? 


Wednesday, July 9, 2014 
10:00 a.m.-12:00p,m. 

2318 Rayburn House Office Building 


Witnesses 


The Honorable Robert W. Perciasepe, Deputy Administrator, U.S. Environmental 
Protection Agency 
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U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 
FULL COMMITTEE 

HEARING CHARTER 

Navigating the Clean Water Act: Is Water Wet? 

Wednesday, July 9*, 2014 
10:00 a.m. - 12:00 p.m. 

2318 Rayburn House Office Building 


PURPOSE 


On Wednesday, July 9* at 10:00 a.m. in Room 2318 of the Rayburn House Office 
Building, the Committee on Science, Space, and Technology will hold a hearing entitled 
Navigating the Clean Water Act: Is Water Wet? The purpose of this hearing is to understand the 
scope and impact of the Environmental Protection Agency’s (EPA) proposed rule entitled 
“Definition of the ‘Waters of the United States’ Under the Clean Water Act.”' 

WITNESS LIST 


• The Honorable Robert W. Perciasepe, Deputy Administrator, U.S. Environmental 
Protection Agency 

BACKGROUND 

Waterways have long served as highways for commerce. In 1 824, the landmark Supreme 
Court decision in Gibbons v. Ogden^ held that the power to regulate interstate commerce and 
ensure navigability was granted to Congress by the Commerce Clause of the U.S. Constitution.^ 
At a time when over-land roads were few and often poorly maintained. Congress sought to keep 
waterways free of obstacles to navigation. Consequently, the first Rivers and Harbors Act was 
passed in 1824 and appropriated funds to improve navigation on the Mississippi and Ohio rivers 
by removing sandbars, snags, and other obstacles. 

In the original Rivers and Harbors Act and subsequent statutes of the same name. 
Congress charged the U.S. Army Corps of Engineers with implementation. The Rivers and 
Harbors Act of 1899^ prohibited the dumping of solid waste into navigable rivers and harbors. 
Further, the rapidly expanding electric generation sector relied heavily on hydropower, so the 


' U.S. Environmental Protection Agency. Definition of "Waters of the United States" Under the Clean Water 
4cr. EPA-HQ-OW-201 1-0880. Apr2l,2014. Available at httD://www.regulations.gov/#!dQcketDetail:D=EPA- 
HO-OW-20i 1-0880 . 

‘22 US 1 (1824). 

’ See also CONGRESSIONAL Research Service. Federal Oversight and State Cooperation in the Chesapeake Bay. 

May 29,2013. A vailable at http:// w ww.crs. g ov,'Ddfloader,iR43090. 

■' March 3, 1899, Ch. 425, Sec. 9, 30 Stat. 1 151. 
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statute required a license from Congress to dam rivers. These early legislative precursors 
focused on protecting and improving the use of nation’s waterways for interstate commerce.^ 

Building upon these early efforts, yet still decades before the EPA was created, the 
Federal Water Pollution Control Act of 1948 represented the first comprehensive federal clean 
water program. The law bestowed upon the Department of the Interior the authority to 
collaboratively develop and implement antipollution programs. The law also established 
programs to build sewage treatment plants and help state governments pay for water-pollution 
control programs.® 

Despite numerous revisions, this Act produced slow progress; by the 1 970s only about 
half of the states had water quality standards. With the creation of the EPA, Congress 
recognized that states and the federal government must work together more effectively to 
promote environmental stewardship. In 1972, after significant modifications and amendments, 
the "Clean Water Act" (CW A) became the common name of the law.^ Table 1 lists public laws 
and major amendments that formed the CWA. 


The modem CWA 
established the basic 
structure for regulating the 
“waters of the United 
States.” It made it unlawful 
to discharge any pollutant 
into navigable waters, 
unless a permit was 
obtained. The law has civil, 
criminal, and administrative 
enforcement provisions and 
also allows citizens to file 
suit against persons who 
violate standards, 
limitations, or permit 
requirements.’ 

Currently, more than 65,000 municipal, industrial, commercial, or other sources must 
obtain discharge permits from EPA or states under the Act’s section 402 program and more than 
1 50,000 sources must obtain permits for stormwater. Under section 404 of the CWA, a separate 


Table 1 . Clean Water Act and Major Amendments* 


Year 

Act 

Public Law 

1948 

Federal Water Pollution Control Act 

P.L. 80-845 

1956 

Water Pollution Control Act of 1956 

P L 84-660 

1961 

Federal Water .Pollution Control Act Amendments 

P.L 87-88 

1965 

Water Quality Act of 1965 

P.L. 89-234 

1966 

Clean Water Restoration Act 

P.L. 89-753 

1970 

Water Quality Improvement Act of 1970 

P.L. 91-224, Part I 

1972 

Federal Water Pollution Control Act Miendments 

P.L, 92-500 

1977 

Clean Water Act of 1977 

P.L 95-217 

1981 

Municipal Wastewater Treatment Construction Grants 

P.L. 97-117 


Amendments 


1987 

Water Quality Act of 1 987 

PL 100-4 


* Percival, et ai. “Statutory Authorities for Protecting Water Quality.” Environmental REGULATION Law, 
Science, and Policy. 6”' ed. 643. 

^ Id at 643-44. 

’ Percival, et ai. “Statutory Authorities for Protecting Water Quality.” ENVIRONMENTAL REGULATION Law, 
Science, and Policy, 6* ed. 644-45. 

® Congressional Research Service. Clean Water Act: A Summary of the Law. Nov. 30, 2012. Available at 
htt p://www,crs.gov/Ddf1oader/RL30Q30 . 

” See generally “Summai-y of the Clean Water Act.” ENVIRONMENTAL PROTECTION AGENCY. Available at 
}ittp://www2.eDa-aov/laws-reaulations/summarv-ciean-water-act . 


2 




5 


permitting regime further protects the nation's waters, including wetlands.''* According to a 
Congressional Research Service report. Clean Water Act: A Summary of the Law (Nov. 30, 
2012 ): 

Some types of activities are exempt from permit requirements, including certain 
farming, ranching, and forestry practices which do not alter the use or character 
of the land: some construction and maintenance; and activities already regulated 
hy states under other provisions of the act. EPA may delegate certain Section 404 
permitting responsibility to qualified states and has done so twice (Michigan and 
New Jersey). For some time, the act's wetlands permit program has been one of 
the most controversial parts of the law. Some who wish to develop wetlands 
maintain that federal regulation intrudes on and impedes private land-use 
decisions, while environmentalists seek more protection for remaining wetlands 
and limits on activities that are authorized to take place in wetlands. " 

Penalties for violations can be as much as $25,000 per day. Criminal violations of 
the act for negligent or knowing violations are punishable by fines of $50,000 per day 
and three years imprisonment. Cases of “knowing endangerment” carry a fine of up to 
$250,000 and 15 j'ears in prison.'^ 

Although the CWA deals with water pollution, it does not specifically address drinking- 
water quality. A separate statute, the Safe Drinking Water Act of 1 974 (P.L. 93-523), provides 
protection of public drinking water supplies,*^ 

Jurisdictional Uncertainty 

A series of Supreme Court decisions have rejected some attempts to expand control over 
previously unregulated areas and created ambiguity regarding the scope of CWA jurisdiction. 
According to a Congressional Research Service report, Federal Oversight and State Cooperation 
in the Chesapeake Bay (May 29, 2013): 

The U.S. Supreme Court has long held that a state owns the navigable waters 
within its borders. In 1842, the Court explained that when the United States was 
formed, "the people of each .state became themselves sovereign; and in that 
character hold the absolute right to all their navigable waters and the. soils under 
them for their own common use, subject only to the rights since surrendered by 
the Constitution to the general government. " Under the constitutional equal 
footing doctrine, states that later joined the union acquired the .same rights 
granted to the original states, and therefore also acquired ownership of their 
.state's navigable waters upon achieving statehood . ' 


CONGRBSSIONAL Research Service. Clean Water Act: A Sumtnary of the Lasv. Nov. 30, 2012. .tvailahie at 
http://\vww.crs.gov/pdfloader/RL3003Q . 

"Id 

"Id. 

The EPA is not proposing to modify the protections afforded by the Safe Drinking Water Act. 

Congressional Research Service. Federal Oversight and State Cooperation in the Chesapeake Bay, pages 2-3. 
May 29, 2013. Available at http://www.crs.eov/pdfloader/R43090 (internal citations omitted). 
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However, a state's authority over its waters is "subject to the power of Congress to control the 
waters for the puipose of commerce."'^ 

The CWA regulates "navigable waters,” which the Act defines as “waters of the United 
States,”’* Over the past 30 years, the Supreme Court has examined the meaning of this statutory 
language three times. 

First, in U.S. v. Riverside Bayview, the Court upheld the regulation of wetlands 
“adjacenf ’ to navigable waters because it found that the adjacent wetlands were “inseparably 
bound up” with the navigable waters.' 

In 2001, Waste Agency of N. CookCnlyv. U.S. Army Corps of Engineers 

(commonly referred to as the SWANCC ca.se), the Supreme Court rejected CWA jurisdiction 
over isolated ponds because they lacked a “significant nexus” to navigable waters.'* After 
SWANCC, the agencies asserted that the decision only applied to isolated waters and that if a 
body of water connected to navigable waters, it was not an isolated water and was subject to 
CWA jurisdiction.” 

The third case was Rapanos v. U.S. in 2006. In Rapanos, a majority of the Supreme 
Court rejected the “any connection” theory of jurisdiction, finding it was too broad a standard.^" 
The plurality held that the plain language of the CWA “does not authorize this ‘Land Is Waters’ 
approach to federal jurisdiction” and that “[i]n applying the definition to ephemeral streams, wet 
meadows, storm sewers and culverts, directional sheet flow during storm events, drain tiles, 
manmade drainage ditches, and dry arroyos in the middle of the desert, the Corps has stretched 
the term ‘waters of the United States’ beyond parody.”^' Instead, the plurality held that the 
CWA “confers jurisdiction over only relatively permanent bodies of water. 

Justice Kennedy also criticized the Corps’ standard as too broad because it “leave[s] wide 
room for regulation of drains, ditches, and streams remote from any navigable-in-fact water and 
carrying only minor W'ater volumes. . In his concurrence. Justice Kennedy established a 
“significant nexus” standard. 

Noting that the reach of the CWA is notoriously unclear, the Supreme Court also called 
on the agencies to undertake a rulemaking and clarify key jurisdictional standards.^'' 

Specifically, Justice Kennedy noted that the presence of an ordinary high water mark is not a 


Id. (citing United States v. Appalachian Electric Power Co., 311 U.S. 377, 423 (1940)). 

“33U.S.C. §§ 1344, 1362(7). 

'^474 U.S. 121 (1985). 

"*531 U.S. 159(2001). 

See, e.g., Brief for the United States at 31, Rapanos v. United States, 547 U.S. 715 (2006) (No. 04-1034); 
Rapanos, 547 U.S. at 780 {Kennedy, J., concurring) (“The Corps’ theory of jurisdiction in tiiese consolidated 
cases — adjacency to tributaries, however remote and insubstantial— raises concerns ....”). 

“547 U.S. 715 (2006). 

Id. at 734. 

Id. (emphasis in original). 

Id. at 781 (Kennedy, J., concurring). 

See, e.g., Rapanos, 547 U.S. at 726 (plurality); id at 782 (Kennedy, J., concurring); id. at 758 (Roberts, C.J., 
concuiTing); Sackelt v, ERA, 132 S. Ct. 1367, 1375 (2012) (Alito, J., concurring). 
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reliable standard for detemiining whether a water is a jurisdictional tributary.^'’ Further, some 
within the regulated public called for a rulemaking to clarify the reach of the CWA.^* 

In light of these concerns, the agencies proposed guidance in 2008, and 2011.^’ 

Connectivity Report 

On September 17, 2013, the EPA and Army Corps of Engineers announced that a 
proposed rule defining the scope of CWA jurisdiction had been sent to the Office of 
Management and Budget (0MB) for interagency review. On the same day, EPA submitted its 
Draft Science Synthesis Report on the Connectivity of Streams and Wetlands to Downstream 
Waters’* to its Scientific Advisory 
Board (SAB) for peer review. Along 
with the Report, the EPA assigned 
technical charge questions to the 
SAB expert panel with instructions 
to begin review of the Report. 

The draft “Connectivity 
Report” evaluates potential 
connections between isolated 
streams and wetlands with navigable 
waters. The agencies assert “[tjhis 
draft rule takes into consideration the 
current state-of-the-art peer reviewed 
science reflected in the draft science 
report. Any final regulatory action 
related to the jurisdiction of the 
Clean Water Act in a rulemaking 
will be based on a final version of 
this scientific assessment.” ’’ 

However, EPA sent the rule to 0MB 
before the SAB had begun reviewing 
the Report. 





Fifnrel-l, Ovmief of wrHcrshetJ flfmenn discms«J in Ah mwi'. Ibith 
a simpliited cven-iew cf tbo watersfeed elBueatv aui co«j»cJice paAvi'a;^'^ 
di^CDssod IS thiG review. Bhte iiseG tepreseszt stream and river chaoueh. wbicb 
tsclude ephemetai. mtetminest. and peresmal tiibutMieG to a rim niarstilem. 
Gbour} at the ceater C'i the dtasT-aas. Is addrUcu lo iiur^ce £[ovv.s ihrou|h flream 
chwtoejG. warei scd taaienaiG can mc-ve tcfc streuiu and riven tlaotr^ overland 
Ocw. shown here tn wllow. and grcuadwatet flow.'., 'Jsown here m red, Flowpa A 
detaih {e s , bidnectionat eschacges betweea chanseh andhtpothetc zoaxi,. 
ccttSaitEg layers, etc.) are otaiRed for clanly. 


SOURCE; U.S. Environmental F^otection agency. Office of Research and Development, 
Conm.'ciMtye^Srre/7mxantiH'eilaiHls mDoM-nsiream Worerx: A Review and ^mhesix of ihe 
Scientific Endeme. Extemaf Review Draft. EPA/600/R-1 1-098B, Sep., 2013. 


Rapanos, 547 U.S. at 781; See Matthew K. Mersel,U.S. Army Corps of Engineers, The Ordinary High Water 
Mark: Concepts, Research, and Applications (Mar. 20, 2013) (acknowledging that Corps standard for identifying 
streams is “vague” and has been applied “inconsistently”). 

Persons and Organizations Requesting Clarification of “Waters of the U.S ” by Rulemaking. Available al 
httD://www2.eDa.gov/sites/production/Filcs/2014-03/documents/wus request rulemaking.pdf (EPA notes that 
“Request for a rulemaking process does not imply support for the rule as proposed”). 

Congressional Research Service. EPA and the Army Corps' Proposed Rule to Define "Waters of the United 
States." June 24, 2014. Available at http://www.crs.gov/pdfloader/R43455 . 

U.S. Environmental Protection Agency. Office of Resejuch and Development. Connectivity of Streams and 
Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence, External Review Draft. 
EPA/600/R-n-098B. Sep. 2013. Available at http://vosenitte.epa.gov/sab/sabproduct.nst70/ 

^ 7724357376745F48852579E60043E88C/$File/WOUS ERD2 Sep20l3.pdF . 

EPA Press Release. Sep. 2013. Available at hUp://cfbub.epa.gQv/ncea/cfm/recordispiav.cfm?deid=23834 . 
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Under the Environmental Research, Development and Demonstration Authorization Act 
(ERDDAA), the “Administrator, at the time any proposed criteria document, standard, limitation, 
or regulation under the, . . [C WA] ... is provided to any other Federal agency for formal review 
and comment, shall make available to the Board such proposed criteria document, standard, 
limitation, or regulation, together with relevant scientific and technical information in the 
possession of the Environmental Protection Agency on which the proposed action is based.” 

The law explains that this process provides the Board with a critical opportunity to share with the 
Administrator “its advice and comments on the adequacy of the scientific and technical basts of 
the proposed criteria document, standard, limitation, or regulation.”'” 

The importance of the statutory peer review process is underscored by the fact that the 
Connectivity Report is classified as a “Highly Influential Scientific Assessment.” In a June 27, 
2012 letter to the Committee, EPA confirmed that the “Synthesis is a ‘Highly Influential 
Scientific Assessment’ as defined by OMB.”^^ Specifically, the OMB’s Peer Review Bulletirf^ 
states that “it is important to obtain peer review before the agency announces its regulatory 
options so that any technical corrections can be made before the agency becomes invested in a 
specific approach or the positions of interest groups have hardened.” The Bulletin notes that if 
the review occurs too late in the process “it is unlikely to contribute to the course of a 
rulemaking.” 

The Committee has invited the EPA to reconcile the apparent divergence from the 
requirements of ERDDAA and 0MB guidelines.'” 

Further, pursuant to authority under ERDDAA, the Committee on Science, Space, and 
Technology provided the SAB with charge questions related to the Report. 

Proposed Rule 

On March 25, 2014, the EPA and the Corps jointly proposed a rule defining the scope of 
waters protected under the CWA. The proposal is open for comment until October 21, 2014. 
Some have raised concerns that the proposed rule could increase the reach of the CWA well 
beyond Congressional intent.^® However, according to the agencies, the rule would only increase 


30 

31 

32 


33 


34 


35 


36 


Environmental Research, Development and Demonstration Authorization Act of 1978, 42 USC § 4365. 

Id. 

Letter from Nancy Stoner, EPA Acting Assistant Administrator to House Committee on Science, Space, and 
Technology. June 27, 2012. Available at http://science.house.gov/sites/reDublicans.science.house.gov/ 
files/documents/06-27-20 1 2%20EPA%20to%20Harris%20re%20CWA.Ddf . 

ExECUTiVH Office of the President, Office of Management and Budget. Final Information Quality 
Bulletin for Peer Review. Dec. 2004. Available at httD://www.whttehouse.gov/sites/default/fi}es/omb/ 
assets/omb/memoranda’^ fv200 5/ m05-03 . pdf . 

Letter from House Committee on Science Space and Technology to EPA Administrator Gina McCarthy. Oct. 1 8, 
2013. Available at httD://science.house.gov/sites/republicans.science.house.gov/files/dQcuments/ 

Letters/101813 letter.pdf. 

Charge Questions from the House Committee on Science, Space, and Technology to the Science Advisory Board 
and the Panel for the Review of the EPA Water Body Connectivity Report. Nov. 6 2013. Available at 
http://vosemite.epa.gov/sab/sabDroduct.nsf/7FF38D8F9D02345485257C2300685787/$File/l 1-06- 
20 13+SciencetCommittee-i Letter Ko+Dr-t t-Rodewald-Fand+Pr-F-FAllen.pdf . 

See e.g. Letter from 231 Congressmen to EPA and USAGE. May 1, 2014. Available at 

http://chnscoIlins.house.gQv/sites/ chriscoUins.housc.gov/files/ciean%20Water%20Act%20Letter%20FINAL.pdf . 
Letter from 46 Senators and Representatives to EPA. May 8, 2014. Available at http://www.lee.senate.gov/ 
pubiic/index.cfm/2014/5/western-caucuses-urge-epa-to-halt-waters-of-the-us-rule . 
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jurisdictional areas by 3 percent and is intended to clarify the protections for "upstream waters 

and wetlands that are absolutely vital to downstream communities" by "strengthening the 

consistency, predictability and transparency of jurisdictional determinations."^’ 

Additional Reading: 

Charles K. McFarland. The Federal Government and Water Power, 1901-1913: A Legislative 
Study in the Nascence of Regulation. LAND ECONOMICS Vol. 42, No. 4. Nov. 1966. 

Congressional Research Service. Clean Water Act: A Summary of the Law. Nov. 30, 2012. 
Available at http://www.crs.gov/pdfloader/RL30030 . 

Congressional Research Service. Controversies over Redefining "Fill Material" Under the 
Clean Water Act. Jan. 23, 2014. Available at http.'//www.crs.gov/pdfloader/RL3 1411 . 

Congressional Research Service. EPA and the Army Corps' Proposed Rule to Define 
"Waters of the United States." June 24, 2014. Available at 
http://www.crs.gov/Ddfloader/R43455 . 

Congressional Research Service. Federal Oversight and State Cooperation in the 
Chesapeake Bay. May 29, 2013. Available at http:/.6vww.crs.gov/pdfloader/R43090 . 

Herbert A. Johnson. "Gibbons v. Ogden”: John Marshall, Steamboats, and the Commerce 
Clause. University Press of Kansas. 2010. 

U.S. Environmental Protection Agency. Definition of "Waters of the United States" Under 
the Clean Water Act: EPA-HQ-OW-201 1-0880. Apr 21, 2014. Available at 
http://www.regulations.gov/#!docketDetail;D=EPA-HO-OW-201 1-0880 . 

U.S. Environmental Pro i'ection Agency. Office of Research and Development. 

Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence, External Review Draft. EPA/600/R-U-098B. Sep. 2013. Available at 
http://yosemite.epa.gov/sab/sabproduct.nsf/0/7724357376745F48852579E60043E88C/$File/ 
WOU S_ERD2 _Sep20 1 3 .pdf. 

U.S. Environmental Protection Agency and U.S. Army Corps of Engineers. Economic 
Analysis of Proposed Revised Definition of Waters of the United States. March 2014. 
Available at http://w'ww2.epa.gov/uswaters/economic-analysis-proposed-revised-definition- 
waters-united-states. 


” U.S. Environmental Protection Agency. Definition of "Waters of the United States " Under the Clean Water 
Act . EPA-HQ-OW-201 1-0880, Apr21,2014. Availahle at http://www.regul ations. gov/#!docketDet a il:D=EPA- 
HO-OW-201 1-0880 . 
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Appendix A 

Excerpt of the definition from the proposed rule: 

Navigable waters means the waters of the United States, including the territorial seas. 

(1) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 et. seq. and its 
implementing regulations, subject to the exclusions in paragraph (2) of this definition, the 
term “waters of the United States” means: 

(i) All waters which are currently used, were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of 
the tide; 

(ii) All interstate waters, including interstate wetlands; 

(iii) The territorial seas; 

(iv) All impoundments of waters identified in paragraphs (l)(i) through (iii) and (v) of this 
definition; 

(v) All tributaries of waters identified in paragraphs ( 1 )(i) through (iv) of this definition; 

(vi) All waters, including wetlands, adjacent to a water identified in paragraphs (l)(i) through 
(v) of this definition; and 

(vii) On a case-specific basis, other waters, including wetlands, provided that those waters 
alone, or in combination [See Appendix B] with other similarly situated waters, including 
wetlands, located in the same region, have a significant nexus to a water identified in 
paragraphs (l )(i) through (iii) of this definition. 

(2) The following are not “waters of the United States” notwithstanding whether they meet 
the terms of paragraphs (l)(i) through (vii) of this definition — 

(i) Waste treatment systems, including treatment ponds or lagoons, designed to meet the 
requirements of the Clean Water Act. 

(ii) Prior converted cropland. Notwithstanding the determination of an area's status as prior 
converted cropland by any other Federal agency, for the purposes of the Clean Water Act the 
final authority regarding Clean Water Act Jurisdiction remains with EPA. 

(iii) Ditches that are excavated wholly in uplands, drain only uplands, and have less than 
perennial flow. 

(iv) Ditches that do not contribute flow, either directly or through another water, to a water 
identified in paragraphs (l)(i) through (iv) of this definition. 
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(v) The following features; 

(A) Artificially irrigated areas that would revert to upland should application of irrigation 
water to that area cease; 

(B) Artificial lakes or ponds created by excavating and/or diking dry land and used 
exclusively for such purposes as stock watering, irrigation, settling basins, or rice 
growing; 

(C) Artificial reflecting pools or swimming pools created by excavating and/or diking dry 
land; 

(D) Small ornamental waters created by excavating and/or diking dry land for primarily 
aesthetic reasons; 

(E) Water-filled depressions created incidental to construction activity; 

(F) Groundwater, including groundwater drained through subsurface drainage systems; 
and 

(G) Gullies and rills and non-wetland swales. 

(3) Definitions — 

(}) Adjacent. The term adjacent means bordering, contiguous or neighboring. Waters, 
including wetlands, separated from other waters of the United States by man-made dikes or 
barriers, natural river berms, beach dunes and the like are “adjacent waters.” 

(ii) Neighboring. The term neighboring, for purposes of the term “adjacent” in this section, 
includes waters located within the riparian area or floodplain of a water identified in 
paragraphs (l)(i) through (v) of this definition, or waters with a shallow subsurface 
hydrologic connection or confined surface hydrologic connection to such a jurisdictional 
water. 

(iii) Riparian area. The term riparian area means an area bordering a water where surface or 
subsurface hydrology directly influence the ecological processes and plant and animal 
community structure in that area. Riparian areas are transitional areas between aquatic and 
terrestrial ecosystems that influence the exchange of energy and materials between those 
ecosystems. 

(iv) Floodplain. The term floodplain means an area bordering inland or coastal waters that 
was formed by sediment deposition from such water under present climatic conditions and is 
inundated during periods of moderate to high water flows. 

(v) Tributary. The tenn tributary means a water physically characterized by the presence of a 
bed and banks and ordinary high water mark, as defined at 33 CFR 328.3 (e). which 


9 



12 


contributes flow, either directly or through another water, to a water identified in paragraphs 
(l)(i) through (iv) of this definition. In addition, wetlands, lakes, and ponds are tributaries 
(even if they lack a bed and banks or ordinary high water mark) if they contribute flow, either 
directly or through another water to a water identified in paragraphs (l)(i) through (iii) of this 
definition. A water that otherwise qualifies as a tributary under this definition does not lose 
its status as a tributary if, for any length, there are one or more man-made breaks (such as 
bridges, culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head 
of or along the run of a stream, debris piles, boulder fields, or a stream that flows 
underground) so long as a bed and banks and an ordinary high water mark can be identified 
upstream of the break. A tributary, including wetlands, can be a natural, man-altered, or man- 
made water and includes waters such as rivers, streams, lakes, ponds, impoundments, canals, 
and ditches not excluded in paragraph (2)(iii) or (iv) of this definition. 

(vi) Wetlands. The term wetlands means those areas that are inundated or saturated by 
surface or groundwater at a frequency and duration sufficient to support, and that under 
normal circumstances do support, a prevalence of vegetation typically adapted for life in 
saturated soil conditions. Wetlands generally include swamps, marshes, bogs and similar 
areas. 

(vii) Significant nexus. The term significant nexus means that a water, including wetlands, 
either alone or in combination with other similarly situated waters in the region (i.e., the 
watershed that drains to the nearest water Identified in paragraphs (l)(i) through (iii) of this 
definition), significantly affects the chemical, physical, or biological integrity of a water 
identified in paragraphs (l)(i) through (iii) of this definition. For an effect to be significant, it 
must be more than speculative or insubstantial. Other waters, including wetlands, are 
similarly situated when they perform similar functions and are located sufficiently close 
together or sufficiently close to a “water of the United States” so that they can be evaluated 
as a single landscape unit with regard to their effect on the chemical, physical, or biological 
integrity of a water identified in paragraphs (l)(i) through (iii) of this definition. 
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Appendix B 



Map available in rulemaking docket with supporting materials at 

http://www. reeulations. mv/ #tdocumentDetail:D=EPA -HO- OW-201 1-0880-0002 . 
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Chairman Smith. Welcome to today’s hearing titled “Navigating 
the Clean Water Act: Is Water Wet?” I will recognize myself for an 
opening statement and then the ranking member for hers. 

A year ago, this Committee issued its first subpoena in over two 
decades because the Environmental Protection Agency refused to 
make public the data it claims justifies its costly air regulations. 
The EPA finally admitted that in many cases it never even had the 
data it uses to support its billion-dollar mandates. Now, once again, 
the EPA has avoided open debate in its rush to implement the 
President’s radical agenda. The EPA wrote its new waters of the 
U.S. rule without even waiting for the expert advice of the Agency’s 
own Science Advisory Board. 

The Science Advisory Board exists to provide independent advice 
to the EPA and to Congress. It is the job of these experts to review 
the underlying science. Not only did the EPA publish its rule before 
the Board had an opportunity to review the report, but when this 
Committee sent official questions to the Board as its review began, 
the EPA stepped in to prevent the experts from responding. The 
Obama Administration continues to undermine scientific inquiry in 
order to fast-track its partisan agenda. 

Even though Clean Water Act jurisdiction is ultimately a legal 
question, the Agency’s refusal to wait for the science undercuts the 
opportunity for informed policy decisions. The EPA’s rule is so 
vague that it does little more than extend an open invitation to 
trial lawyers and government drones. Meanwhile, the EPA has of- 
fered empty assurances. Last week the Agency released a fact 
sheet that ended with a disclaimer saying that its statements are 
not binding. The American people are tired of an Administration 
that makes promises with its fingers crossed behind its back. 

The EPA does not provide real clarity about what is or isn’t 
water. Instead, the Agency gives itself extraordinary power to pick 
and choose on a case-by-case basis. In fact, the proposed rule is 370 
pages but it never actually defines “water.” According to the EPA, 
59 percent of the streams they may claim to regulate, aren’t always 
wet. The EPA states that these places often only become wet after 
rain events and in some cases are so tiny or temporary that they 
don’t even appear on maps. The Agency’s Web site says, “They 
could be a drizzle of snowmelt that runs down a mountainside 
crease, a small spring-fed pond, or a depression in the ground that 
fills with water after every rain and overflows into the creek 
below.” 

The practical implications of this new rule are troubling for pri- 
vate property owners. How do we even know when and where these 
tiny drizzles of water might appear? Americans deserve to know 
what is punishable so they can live without fear of arbitrary perse- 
cutions. 

Take a look at a map from the EPA’s draft report, and this is 
on the screen to either side of us. The image shows tributaries in 
red and larger streams in blue that the EPA could consider claim- 
ing in the western part of the United States. Before the EPA in- 
vades the back yards of Americans, they should tell them what 
they are really doing. 

When Congress enacted the Clean Water Act, it was about water, 
not land. But the EPA’s rewriting of the law is a terrifying expan- 
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sion of federal control over the lands owned by the American peo- 
ple. 

The EPA is on a regulation rampage, and this new water rule 
proves it. 

[The prepared statement of Mr. Smith follows:] 

Prepahed Statement of Chairman Lamar S. Smith 

A year ago, this Committee issued its first subpoena in over two-decades because 
the Environmental Protection Agency (EPA) refused to make public the data it 
claims justifies its costly air regulations. The EPA finally admitted that in many 
cases it never even had the data it uses to support its billion-dollar mandates. 

Now, once again, the EPA has avoided open debate in its rush to implement the 
President’s radical agenda. The EPA wrote its new “waters of the U.S.” rule without 
even waiting for the expert advice of the Agency’s own Science Advisory Board. 

The Science Advisory Board exists to provide independent advice to the EPA and 
to Congress. It is the job of these experts to review the underlying science. Not only 
did the EPA publish its rule before the Board had an opportunity to review the re- 
port, but when this Committee sent official questions to the Board as its review 
began, the EPA stepped in to prevent the experts from responding. The Obama ad- 
ministration continues to undermine scientific inquiry in order to fast-track its par- 
tisan agenda. 

Even though Clean Water Act jurisdiction is ultimately a legal question, the 
Agency’s refusal to wait for the science undercuts the opportunity for informed pol- 
icy decisions. 

The EPA’s rule is so vague that it does little more than extend an open invitation 
to trial lawyers and government drones. Meanwhile, the EPA has offered empty as- 
surances. Last week the Agency released a fact-sheet that ended with a disclaimer 
saying that its statements are not binding. The American people are tired of an Ad- 
ministration that makes promises with its fingers crossed behind its back. The EPA 
does not provide real clarity about what is or isn’t “water.” Instead, the Agency 
gives itself extraordinary power to pick and choose on a case-by-case basis. In fact, 
the proposed rule is 370 pages but it never actually defines “water.” 

According to the EPA, 59% of the “streams” they may claim to regulate aren’t al- 
ways wet. The EPA states that these places often only become wet after rain events 
and in some cases are so tiny or temporary that they don’t even appear on maps. 

The Agency’s website says, “They could be a drizzle of snowmelt that runs down 
a mountainside crease, a small spring-fed pond, or a depression in the ground that 
fills with water after every rain and overflows into the creek below.” 

The practical implications of this new rule are troubling for private property own- 
ers. How do we even know when and where these tiny “drizzles” of water might ap- 
pear? Americans deserve to know what is punishable so they can live without fear 
of arbitrary prosecutions. 

Take a look at a map from the EPA’s draft report. The image shows tributaries 
in red and larger streams in blue that the EPA could consider claiming in the west- 
ern part of the U.S. 
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[For a better image of the map please visit http:! Iscience.house.govisitesirepub- 
licans.science.house.gov I files I documents I HHRG-113-%20SY-WState-S000244- 
20140709.pdf\ 

Before the EPA invades the back yards of Americans, they should tell them what 
they are really doing. When Congress enacted the Clean Water Act, it was about 
water, not land. But the EPA’s re-writing of the law is a terrifying expansion of fed- 
eral control over the lands owned by the American people. The EPA is on a regula- 
tion rampage, and this new water rule proves it. 

Chairman Smith. That concludes my remarks, and the gentle- 
woman from Oregon, Ms. Bonamici, is recognized for her opening 
statement. 

Ms. Bonamici. Thank you very much. Chairman Smith, for hold- 
ing this morning’s hearing to discuss the rule proposed by the 
Army Corps and the EPA to define the term “waters of the United 
States” in the Clean Water Act. I would also like to welcome Dep- 
uty Administrator Mr. Perciasepe and thank him for appearing be- 
fore us this morning. 

Access to clean water is essential to economic growth. A study by 
the World Health Organization found that every dollar invested in 
water and sanitation yields economic benefits of between $7 and 
$12. Most Americans are lucky enough to be able to simply turn 
on a tap and have water that is safe to drink. Unfortunately, this 
is not the case everywhere. 

Although it is difficult to put a specific figure on the value of 
water to the United States economy, studies have shown that clean 
water is a prerequisite for nearly every industry from agriculture 
to manufacturing to commercial fisheries to tourism. With 3.5 mil- 
lion miles of rivers and streams, more than 100 million acres of 
wetlands, and 39.9 million acres of lakes and reservoirs in the 
United States, managing the availability and quality of this finite 
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resource can be a challenge. And though it may be a challenge, it 
is one that we must accept. 

As we will no doubt hear today, these streams, lakes, and wet- 
lands offer a wide variety of benefits to our constituents. For exam- 
ple, wetlands can reduce the possibility of flooding by storing ex- 
cess water after a heavy rain. They can also be a source of water 
during times of drought. Wetlands and streams improve water 
quality by trapping sediments and filtering out pollutants and they 
serve as a critical habitat for fish and other aquatic life, increasing 
biological diversity. 

According to the EPA, more than 100 stakeholders, from state 
and local governments to industry and agricultural associations to 
environmental groups, have all asked the EPA and the Army Corps 
to provide clarity about what waters are and are not within the ju- 
risdiction of the Clean Water Act. And that, Mr. Chairman, is why 
I am glad we are having this hearing today to discuss the need for 
that clarity. And although I know that not all of these organiza- 
tions are supportive of the proposed rule, the goal of the agencies 
is to provide all interested parties with the clarity that they need 
and deserve. 

Mr. Chairman, some of my constituents have expressed concern 
about the potential impact of the proposed rule, while others have 
expressed strong support for the rule. I welcome the opportunity 
provided by today’s hearing to learn more about the details of the 
proposed rule. I know that the comment period is going on until 
October, and this gives us an opportunity to clarify some of the 
misinformation that has been circulating about the proposal and 
also to provide an opportunity to let the public know about the in- 
tent of clarifying what clean waters are within the Clean Water 
Act. 

So I thank you very much, Mr. Chairman. I look forward to the 
Deputy Administrator’s testimony, and I yield back the balance of 
my time. 

[The prepared statement of Ms. Bonamici follows:] 

Prepared Statement of Represenative Suzanne Bonamici 

Thank you, Chairman Smith for holding this morning’s hearing to discuss the rule 
proposed by the Army Corps and EPA to define the term “waters of the United 
States” in the Clean Water Act. Pd also like to welcome Mr. Perciasepe and thank 
him for appearing before us this morning. 

Access to clean water is essential to economic growth. A study by the World 
Health Organization found that every $1 invested in water and sanitation yields 
economic benefits of between $7 and $12. Most Americans are lucky enough to be 
able to simply turn on the tap and have water that is safe to drink. Unfortunately, 
this is not the case everywhere. Although it is difficult to put a specific figure on 
the value of water to the U.S. economy, studies have shown that clean water is a 
prerequisite for nearly every industry from agriculture and manufacturing to com- 
mercial fisheries to tourism. With 3.5 million miles of rivers and streams, more than 
100 million acres of wetlands, and 39.9 million acres of lakes and reservoirs in the 
United States, managing the availability and quality of this finite resource can be 
a challenge. 

Though it may be a challenge, it is one that we must accept. As we will no doubt 
hear today, these streams, lakes, and wetlands offer a wide variety of benefits to 
our constituents. For example, wetlands can reduce the possibility of flooding by 
storing excess water after a heavy rain; they can also be a source of water during 
times of drought. Wetlands and streams improve water quality by trapping sedi- 
ments and filtering out pollutants and they serve as critical habitat for fish and 
other aquatic life, increasing biological diversity. 
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According to the EPA, more than 100 stakeholders, from state and local govern- 
ments to industry and agriculture associations to environmental groups, have asked 
the EPA and the Army Corps to provide clarity about what waters are and are not 
within the jurisdiction of the Clean Water Act. And although I know that not all 
of these organizations are supportive of the proposed rule, the goal of the agencies 
is to provide all interested parties the clarity that they need and deserve. 

Mr. Chairman, some of my constituents have expressed concern about the poten- 
tial impact the proposed rule may have, while others have expressed strong support 
for the proposed rule. I welcome the opportunity provided by today’s hearing to 
learn more about the details of the proposed rule as well as the opportunity to clar- 
ify some of the misinformation that has been circulating about the proposal. 

Thank you, Mr. Chairman and I 3deld back the balance of my time. 

Chairman Smith. Thank you, Ms. Bonamici. 

Without objection, let me put in the record several letters that 
we received, and they are from the Texas and Southwest Cattle 
Raisers Association, the Texas Winery, the Texas Association of 
Business and the Texas Farm Bureau. 

[The appears in Appendix II] 

Chairman Smith. Let me now introduce our only witness today, 
and he is Mr. Bob Perciasepe, Deputy Administrator for the Envi- 
ronmental Protection Agency. He was appointed to this position by 
President Obama in 2009. Mr. Perciasepe previously served as a 
top EPA official in the Administration of President Bill Clinton, 
who appointed him to serve as the nation’s top water official and 
then as the senior official responsible for air quality across the 
United States. Prior to being named to his current position, he was 
Chief Operating Officer at the National Audubon Society, one of 
the world’s leading environmental organizations. He has also held 
top positions at the state and municipal government level including 
Secretary of the Environment for the State of Maryland. Mr. 
Perciasepe received his bachelor’s degree in natural resources from 
Cornell University and his master’s degree in planning and public 
administration from Syracuse University. 

We welcome you today and appreciate your testimony and look 
forward to your comments, and please proceed. 

TESTIMONY OF HON. ROBERT W. PERCIASEPE, 

DEPUTY ADMINISTRATOR, 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

Mr. Perciasepe. Thank you, Mr. Chairman and Madam Ranking 
Member. I really appreciate the introductions and appreciate the 
opportunity to be here today. 

Now, I believe, as I think everyone else does, that Americans 
want clean and safe waters for ourselves, for our economy, for our 
environment and for the future uses that we will need, and as we 
are talking about today, EPA and the U.S. Army Corps of Engi- 
neers are undertaking a process to clarify the geographic scope of 
the Clean Water Act and to improve regulations that have been in 
place for 30 years. The existing regulations on the books have been 
in place for 30 years, and the proposed rule will provide families, 
manufacturers, farmers, outdoor recreation, energy producers with 
clean water. 

The written testimony that I submitted will provide more details 
about the proposed rule including the Agency’s goals to respond to 
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requests of stakeholders across the country and to make the proc- 
ess of identifying waters protected under the Clean Water Act easi- 
er to understand, more predictable and more consistent with the 
law and recent Supreme Court decisions. We believe this rule- 
making will minimize delays and costs and improve predictability, 
clarity, consistency for everyone who may or may not need a Clean 
Water Act permit. It is important to note that this is identifying 
of where we will regulate the discharge of pollutants, not what we 
regulate what is going on on the land. 

I will focus my opening remarks here on trying to address some 
of the disinformation regarding potential effects of this rulemaking, 
and I am concerned that that information that is incorrect is hav- 
ing the effect of distracting a real public and national debate and 
discussion that needs to take place on the legal policy and scientific 
underpinnings of how we run the Clean Water Act and the protec- 
tions for clean water in the country. The agencies are continuing 
to meet with Americans across the country including farmers — the 
Administrator, Gina McCarthy, is in Missouri today meeting with 
farmers — energy companies, small businesses, local governments, 
sportsmen, developers and others to get their comments — remem- 
ber, this is a proposal — to answer their questions about this rule. 
We are hearing from the public directly, personally on how to im- 
prove the rule. 

But some of the misinformation is something that we have to cut 
through, and I am hoping we will have some chance to do that 
today. I have heard personally, for example, and when we are out 
talking to folks that this regulation will require farmers to get per- 
mits to have their cows cross a stream; this regulation will make 
dry washes that carry water only once a thousand years protected 
under the Clean Water Act; and this rule would make land or 
floodplains subject to Clean Water Act jurisdiction. I can say cat- 
egorically that none of those statements are true. 

In contrast, there are some key examples of what the proposed 
rule does and does not do. In adherence with the Supreme Court, 
it would reduce the scope of waters protected under the Clean 
Water Act compared to the existing regulations that it replaces. It 
would not assert jurisdiction over any type of waters not previously 
protected over the last 40 years. The rule does not apply to lands, 
whole floodplains, backyards, wet spots or puddles. It will increase 
transparency, consistency and predictability in making jurisdic- 
tional determinations and reduce existing costs and confusion and 
delays. It represents the best peer-reviewed science about the func- 
tions and values of the Nation’s waters. And the Agency — and this 
is important to your opening comments, Mr. Chairman. The Agency 
will not finalize this rule until our Science Advisory Board is com- 
plete with its review of both the rule itself and the science docu- 
ments that support it. 

It will reduce Clean Water Act jurisdiction over ditches compared 
to the previous 2008 guidance. The rule would maintain all exist- 
ing Clean Water Act exemptions and exclusions. In addition, we 
are trying to clarify agricultural conservation practices which we do 
not want to inhibit that are conducted in waters that do not re- 
quire a permit under the Clean Water Act. So we have published 
a proposed rule, not a final rule. We are currently taking comment 
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on the proposal and we expect tremendous and are getting tremen- 
dous public response from a broad range of interests. We are work- 
ing actively to meet with a wide range of stakeholders. This out- 
reach has already been tremendously helpful and it is helping us 
understand the concerns and discussing effective solutions that will 
lead to improvements in the final regulation. We are going to con- 
tinue working hard, listening more effectively and to understand 
the issues better. 

Additionally, in preparation for the proposed rule, EPA was able 
to review and consider more than 1,000 peer-reviewed scientific pa- 
pers and other data, and the EPA’s Office of Research and Develop- 
ment prepared a draft peer-reviewed synthesis of these published 
peer-reviewed scientific documents and the nature of connectivity 
and the effects of tributaries and wetlands on downstream waters. 
This draft report informed the agencies’ development of the pro- 
posed rule, and following earlier external peer review, the report is 
currently undergoing peer review led by the EPA’s Science Advi- 
sory Board. We expect that the SAB will complete its review later 
in this calendar year but again, we will not finalize this rule until 
they complete their review of that document and that we have 
their comments available to us to finalize the rule. 

So let me conclude by emphasizing my strong belief that what is 
good for the environment and clean water is good for farmers, 
ranchers, foresters, manufacturers, homebuilders and small busi- 
nesses. We look forward to working with all stakeholders and the 
public to reflect this important goal in the final rulemaking when 
we get to that point. 

So thank you for this opportunity to comment. I apologize for 
running over, though. I just looked at the clock. 

[The prepared statement of Mr. Perciasepe follows:] 
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TESTIMONY OF BOB PERCIASEPE 
DEPUTY ADMINISTRATOR 
U.S. ENVIRONMENTAL PROTECTION AGENCY 


BEFORE THE COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 
UNITED STATES HOUSE OF REPRESENTATIVES 

July 9, 2014 


Good afternoon Chairman Smith, Ranking Member Johnson, and members of the Committee. 1 am Bob 
Perciasepe, the Deputy Administrator of the U.S. Environmental Protection Agency. I am pleased to be 
here today to discuss the EPA’s and the U.S. Army Corps of Engineers’ recently proposed rule which 
would clarify the jurisdictional scope of the Clean Water Act (CWA), simplifying and improving the 
process for determining waters that are, and are not, covered by the Act. The agencies’ proposed rule 
was published in the Federal Register on April 21, 2014, and is available to the public now for their 
review and comment. 

I want to begin by emphasizing that we are discussing a proposed rule that we anticipate will receive 
tens of thousands of public comments. We look forward to addressing these comments when we finalize 
revisions that further clarify our regulations and make them more effective in implementing the statute, 
consistent with the law and sound science. Our goal in revising the rule is straightforward: to respond to 
requests from stakeholders across the country to make the process of identifying waters protected under 
the CWA easier to understand, more predictable, and more consistent with the law and peer-reviewed 
science. We believe the result of this rulemaking will be to improve the process for making 
jurisdictional determinations for the CWA by minimizing delays and costs and to improve predictability 
and consistency for landowners. 

The proposed rule preserves all existing agricultural exemptions under the CWA and in addition, we 
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worked closely with our partners at the U.S. Department of Agriculture to promote additional 
conservation practices that enhance farming and protect water quality through a companion Interpretive 
Rule that clarifies which practices are exempt from CWA permitting requirements. We are also working 
with our partners in the states and tribes to assure their voices are effectively represented as we proceed 
through this rulemaking. The proposed rule continues to respect states’ well-defined and long-standing 
relationships with federal agencies in implementing CWA programs. 

We are working closely with our partners at the U.S. Department of Agriculture to reduce regulatory 
burdens for the nation’s farmers, ranchers, and foresters by promoting practices that enhance farming 
and protect water quality, and by clarifying that these practices are exempt from CWA permitting 
requirements. We are also working with our partners in the states and tribes to assure their voices are 
effectively represented as we proceed through this rulemaking. The proposed rule continues to respect 
states' well-defined and long-standing relationships with federal agencies in implementing CWA 
programs. 

In my testimony today, I plan to highlight the uncertainty and confusion that prompted stakeholders to 
ask the agencies to develop a proposed rule. 1 will then describe the primary elements of the proposed 
rule and how the rule will provide additional clarity regarding waters that are and are not “waters of the 
United States.” I will discuss our agencies’ efforts to improve clarity and preserve existing CWA 
exemptions and exclusions for agriculture, and the agencies’ recently released interpretive rule, which 
clarifies that certain agricultural conservation practices that protect or improve water quality are exempt 
from CWA Section 404 permitting requirements. Finally, 1 will describe our work to improve the 
scientific basis for our decision-making and to gather public input on the proposed rule. 
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The Importance of Clean Water 

The foundation of the agencies’ rulemaking efforts to clarify protection under the CWA is the goal of 
providing clean and safe water to all Americans. Clean water is vital to every single American - from 
families who rely on affordable, safe, clean waters for their public drinking water supply, and on safe 
places to swim and healthy fish to eat, to farmers who need abundant and reliable sources of water to 
grow their crops, to hunters and anglers who depend on healthy waters for recreation and their work, to 
businesses that need a steady supply of clean water to make their products. The range of local and large- 
scale businesses that we depend on — and who, in turn, depend on a reliable supply of clean water — 
include tourism, health care, farming, fishing, food and beverage production, manufacturing, 
transportation and energy generation. 

In addition to providing habitat, rivers, lakes, ponds and wetlands supply and cleanse our drinking water, 
ameliorate storm surges, provide invaluable storage capacity for some flood waters, and enhance our 
quality of life by providing myriad recreational opportunities, as well as important water supply and 
power generation benefits. Consider these facts about the value of clean water to Americans: 

• Manufacturing companies u.se nine trillion gallons of fresh water every year. 

• 31 percent of all water withdrawals in the U.S. are for irrigation, highlighting the extent to 
which the nation’s farmers depend on clean water. 

• About 40 million anglers spend $45 billion annually to fish in U.S. waters. 

• The beverage industry uses more than 12 billion gallons of water annually to produce 
products valued at $58 billion. 

• About 60 percent of stream miles in the U.S. only flow seasonally or after rain, but are 
critically important to the health of downstream waters. 
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• Approximately 1 17 million people - one in three Americans - get their drinking water from 
public systems that rely on seasonal, rain-dependent, and headwater streams. ' 

Legal Background and Recent Confusion Regarding CWA Jurisdiction 

In recent years, several Supreme Court decisions have raised questions regarding the geographic scope 
of the Act. In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 
159 (2001), the Supreme Court in a 5-4 opinion held that the use of “isolated” non-navigable intrastate 
ponds by migratory birds was not by itself a sufficient basis for the exercise of Federal regulatory 
authority under the CWA . Five years after this case, the Court again addressed the Clean Water Act 
term “waters of the United States” in Rapanos v. United States, 547 U.S, 715 (2006), which involved 
two consolidated cases in which the CWA had been applied to wetlands adjacent to non-navigable 
tributaries of traditional navigable waters. While all Members of the Court agreed that the term “waters 
of the United States’ ’ encompasses waters, including wetlands, beyond those that are navigable in the 
traditional sense, the case yielded no majority opinion. Neither the plurality nor the concurring opinion 
in Rapanos invalidated any of the agencies’ existing regulations defining “waters of the United States,” 
but these opinions did raise questions concerning how to determine which waters were jurisdictional 
pursuant to their regulations.^ 

Following these decisions, there has been a lack of clarity regarding CWA jurisdiction over some 
streams and wetlands. For nearly a decade, members of Congress, state and local officials, industry, 
agriculture, environmental groups, and the public have asked our agencies for a rulemaking to provide 


’ A county-level map depicting the percent of the population receiving drinking water directly or indirectly from streams that 
are seasonal, rain-dependent or headwaters is available at httD://water.eDa.gov/tvDe/rsi/drinkingwatenTiap-cfiTi . 

^ Additional background information on these cases is inciuded in the preamble to the agencies’ proposed rule, as well as a 
legal appendix to the proposed mie, which are available at htlo://www2.epa.gov/sites/production/fiie.s/20i4-04/documents/fr“ 
2014-07142.pdf . 4 
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clarity.^ This complexity has made enforcement of the law difficult in many cases, and has increased the 
amount of time it takes to make jurisdictional determinations under the CWA. 

In response to these implementation challenges and significant stakeholder requests for rulemaking, the 
agencies began developing a proposed rule. To help inform the proposed rule, the agencies began 
reviewing available peer-reviewed science regarding the connectivity or isolation of aquatic resources 
and effects on downstream waters, a topic 1 will discuss in more detail later. Consistent with EPA and 
U.S. Army Corps of Engineers (“the Corps”) policy to promote communications among the agencies, 
states and local governments, and in recognition of the vital role states play in implementation of the 
CWA, the EPA undertook federalism consultation for this efiort. The EPA held a series of meetings and 
outreach calls with state and local governments and their representatives soliciting input on a potential 
rule. During this process, state and local governments identified a number of issues, which the agencies 
have considered in developing the proposed rule. 

Key Elements of the Proposed Rule 

The agencies’ proposed rule helps to protect the nation’s waters, consistent with the law and currently 
available scientific and technical expertise. The rule provides continuity with the existing regulations, 
where possible, which will reduce confusion and will reduce transaction costs for the regulated 
community and the agencies. Toward that same end, the agencies also proposed, where consistent with 
the law and their scientific and technical expertise, categories of waters that are and are not 
jurisdictional, as well as categories of waters and wetlands that require a case-specific evaluation to 
determine whether they are protected by the CWA. 


^ A list of individuals and organizations who requested clarification of Clean Water “Waters of the United States” by 
rulemaking is available at httn://www2.epa-gov/siles/production/fiies/20i4-03/dQcuments/wus request mlemaking.nd f. 
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Specifically, the proposed rule clarifies tliat, under the CWA; 

■ All tributaries to the nation’s traditional navigable waters, interstate waters, the territorial seas, or 
impoundments of these waters would be protected becau.se they are critical to the chemical, 
physical, and biological integrity of these waters. 

• Waters, including wetlands, that are adjacent to traditional navigable waters, interstate waters, 
the territorial seas, jurisdictional tributaries, or impoundments of these waters would be protected 
because such waters possess a significant nexus to traditional navigable waters, interstate waters, 
or the territorial seas. 

• Some waters would remain subject to a case-specific evaluation of whether or not such waters 
meet the legal standards for federal jurisdiction established by the Supreme Court. 

• Certain waters are excluded, as described below. 

The proposed rule also discusses several regulatory alternatives that would reduce or eliminate the need 
for case-specific evaluations, to provide even greater clarity for the public. The proposed rule retains the 
agencies’ longstanding exclusions for waste treatment systems and prior converted cropland, from the 
definition of “waters of the United States.” Moreover, the agencies also propose to clarify for the first 
time, by rule, that certain features and types of waters are not considered “waters of the United States.” 
These include features such as certain intermittent and ephemera! ditches; artificially irrigated areas that 
would revert to uplands if irrigation were to cease; artificial lakes and ponds used for purposes such as 
stock watering, irrigation, settling basins, or rice growing; and groundwater, including groundwater 
drained through subsurface drainage systems. 

The agencies’ proposed rule continues to reflect the states’ primary and exclusive authority over water 
allocation and water rights administration, as well as state and federal co-regulation of water quality. 

The agencies worked hard to assure that the proposed rule reflects these fundamental CWA principles, 
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which we share with our state partners. Now that the agencies have released a proposed rule, we look 
forward to additional opportunities for close collaboration with state and local governments to review 
the comments we received during our voluntary federalism consultation and to discuss how the proposed 
rule addresses those comments. The agencies will continue to take input from state and local 
governments as the rulemaking process continues. 

Concurrent with the release of the proposed rule, the agencies published an economic analysis of the 
benefits and costs of the proposed rule based on implementation of all parts of the CWA. We concluded 
that the propo.sed rule w'ould provide an estimated $388 million to $514 million annually of benefits to 
the public, including reducing flooding, filtering pollution, providing wildlife habitat, supporting 
hunting and fishing, and recharging groundwater. The public benefits significantly outweigh the costs of 
about $162 million to $278 million per year for mitigating impacts to streams and wetlands, and taking 
steps to reduce pollution to waterways.'* 

Benefits of the Proposed Rule for Agriculture 

For the past several years, the EPA and the Corps have listened to input from the agriculture community 
while developing the proposed rule. Using the input from those discussions, the EPA and the Corps then 
worked with the U.S. Department of Agriculture to ensure that concerns raised by farmers and the 
agricultural industry were addressed in the proposed rule. The proposed rule does not change, in any 
way, existing CWA exemptions from permitting for discharges of dredged and/or fill material into 
waters of the U.S. associated with agriculture, ranching, and forestry activities, including the exemptions 
for: 


^ This analysis is available at httn://www2.epa.gov/sifes/production/files/2014- 
03/doc u ments/wus proposed rule economic analysis. pd f. 



• Norma! farming, silviculture, and ranching practices, which include plowing, seeding, 
cultivating, minor drainage, and harvesting for production of food, fiber, and forest products; 

• Upland soil and water conservation practices; 

• Agricultural stormwater discharges; 

• Return flows from irrigated agriculture; 

• Construction and maintenance of farm or stock ponds or irrigation ditches; 

• Maintenance of drainage ditches; and 

• Construction or maintenance of farm, forest, and temporary mining roads, w'here constructed 
and maintained in accordance with best management practices, 

I want to emphasize that fanners, ranchers, and foresters who are conducting these activities covered by 
the exemptions (activities such as plowing, tilling, planting, harve.sting, building and maintaining roads, 
ponds and ditches, and many other activities in waters on their lands), can continue these practices after 
the new rule without the need for approval from the Federal government. Additionally, the proposed rule 
expressly excludes groundwater from jurisdiction, including groundwater in subsurface tile drains. It 
reduces jurisdiction over ditches, and maintains the existing exclusions for prior converted cropland and 
waste treatment systems, including treatment ponds or lagoons. 

In addition, in coordination with USDA’s Natural Resources Conservation Service (NRCS), the EPA 
and the Corps clarified that certain additional NRCS conservation practices occurring in “Waters of the 
U.S”, identified by the USDA, the EPA, and the Corps, and implemented in accordance with published 
USDA conservation practice standards, are exempted from CWA Section 404 permitting as normal 
fanning activities. The agencies did so through an interpretive rule that was published at the same time 
as the proposed rule and that went into effect on April 3, 2014. Moreover, through a memorandum of 
understanding, EPA, the Corps, and USDA now have a collaborative process for working together to 
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implement these exemptions. It will facilitate the p^lodical identification, review, and update of the list 
of NRCS conservation practice standards and activities that would qualify under the exemption.^ 

Science and Public Input in the Agencies’ Rulemaking Efforts 

The agencies’ rulemaking efforts have been informed by the latest peer-reviewed science regarding the 
connections between aquatic resources and effects on downstream waters. In preparation for the 
proposed rule, the EPA reviewed and considered more than 1,000 peer-reviewed scientific papers and 
other data, and the EPA’s Office of Research and Development prepared a draft peer-reviewed synthesis 
of published peer-reviewed scientific literature discussing the nature of connectivity and effects of 
tributaries and wetlands on downstream waters. This draft report, ^^Connectivity of Streams and 
Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence f informed the 
agencies’ development of the proposed rule.^ Following an earlier external peer review, the Report is 
currently undergoing peer review led by EPA’s Science Advisory Board (SAB). We expect the SAB 
review to be completed later in 2014. The rule will not be finalized until the EPA develops a final 
scientific report that considers the results of the SAB review, which will help inform the final rule. 

Next Steps 

The agencies published the proposed rule in the Federal Register on April 2 1 , and the public comment 
period on the proposed rule will be open for 1 82 days, closing on October 20. During this period, the 
agencies are launching a robust outreach effort, holding discussions around the country and gathering 
input from states, local governments, and other stakeholders needed to shape a final rule. We welcome 
comments from all stakeholders on the agencies’ proposed rule. At the conclusion of the rulemaking 

^ The agencies’ interpretive rule and memorandum of understanding are available at 
http://water.epa.gQv/iawsregs/guidance/wetlands/CWAwaters-cfm . 

^ The draft report is available at 

http://vosemite.epa.gov/sab/sabproduct.nsf7fedrgstr activites/Watershed%2QConnectivitv%20Rep ort. 
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process, the agencies will review the entirety of the completed administrative record, including public 
comments and the EPA’s final science synthesis report. The comments will be summarized and made 
publicly available. The agencies will make appropriate revisions to the rule in response to public 
comments and to recommendations from the Science Advisory Board’s review of the scientific report. 

Conclusion 

Thank you Chairman Smith, Ranking Member Johnson, and members of the Committee, for this 
opportunity to discuss the agencies’ efforts to provide additional clarity regarding the geographic scope 
of the Clean Water Act. I look forward to robust public input on the agencies’ proposed rule to ensure 
that it achieves the goal of providing greater predictability, consistency, and clarity in the process of 
identifying waters that are, and are not, covered by the CWA. 

Thank you again, and I will be happy to answer your questions. 


1 
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Chairman Smith. We weren’t going to hold you to the 5 minutes, 
but thank you for your comments, Mr. Perciasepe. 

Let me go back to the map that I showed on the screens a few 
minutes ago and direct my first question to you in regard to that 
map, because it looks to me like what the EPA proposes is to regu- 
late about 99 percent of these western states whether those areas 
in some cases are wet or dry. This is a map from your preliminary 
report? Do you agree with what the map says in that it would cover 
about 99 percent of those western states? 

Mr. Perciasepe. There are two things, like I said. First, this is 
a similar map to what the current regulations would be covering, 
and what that map is showing is the full drainage areas, not the 
actual waters. 

Chairman Smith. That is my point, but your regulations could 
cover those areas that are the drainage areas, not just the actual 
water, and that is why so much of that map is either red or blue. 

Mr. Perciasepe. No, the regulations — keep in mind, this is just 
where the jurisdiction is. 

Chairman Smith. Right. 

Mr. Perciasepe. You would be affected if you wanted to dis- 
charge pollution into the waters that might be in those red areas. 

Chairman Smith. But the EPA could if it wanted to regulate the 
area that is colored red and blue in this map? 

Mr. Perciasepe. We would not regulate the land in those areas. 
The water that is in those areas that has stream banks, that has 
a bed, normal high-water marks, those would be the places that 
would be covered, not the land. 

Chairman Smith. To the extent that the water traversed the 
land, then that land itself would be impacted by the regulations, 
would they not? 

Mr. Perciasepe. The water, the water tributaries, the bodies of 
water that are in those areas would be subject to regulation if you 
discharge pollution into them. It would not be the farm fields, it 
would not be the backyards, it would not be the areas, the land 
areas. It would be the discharge of pollutants into the waters in 
those areas. 

Chairman Smith. Let me give a quick example. To the extent 
that there was a runoff from a stream or from even one of those 
rain puddles that I referred to, then you would be able to regulate 
that area, would you not? 

Mr. Perciasepe. We are proposing in this rule that tributaries 
to traditionally navigable waters, and this is included in many of 
the science documents and also in the Supreme Court decision, 
that have a significant effect on the downstream navigable waters. 
If you wanted to discharge pollutants into those or fill them in, you 
would have to have a permit under the Clean Water Act. 

Chairman Smith. Suppose we are not talking about pollutants. 
Suppose we are just talking about rain runoff or that drizzle that 
is in your report or in the report where you might have literally 
areas that are only wet after it rains. Those areas would be covered 
whether or not there are pollutants involved or not. 

Mr. Perciasepe. The stream would be covered, not the land area. 
The stream. You wouldn’t be able to discharge into the stream. And 
including streams that are intermittent. 
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Chairman Smith. Correct, that might he dry today. 

Mr. Perciasepe. They might be dry some parts of the year. 

Chairman Smith. And in my opinion, at least, what gets into the 
land and goes beyond the water, as you just said, if you are talking 
about dry stream beds, that is land, that is not water, and I think 
that that concerns a lot of farmers and ranchers and landowners. 

Mr. Perciasepe. I understand that, and we are certainly talking 
to a lot of them about those concerns but we have tried to define 
which of those would be covered or that you would have to get a 
permit if you filled them or discharged pollution into them if they 
have the characteristics, that is, water flows in it enough times 
that it creates a bed and a bank and an ordinary high-water mark, 
and that is a hydrologic science kind of determination. 

Chairman Smith. Going back to my main point, once again, you 
all had the authority to regulate in many cases dry land, in many 
cases intermittent streams, that would cover most of that area cov- 
ered by the red and blue, which again I think is about 99 percent 
of the western states. 

But let me go to the states. I understand you have maps of each 
individual state but in greater detail than the map that is on the 
board and that was in your preliminary report. Can we get access 
to those state maps that are more detailed? 

Mr. Perciasepe. If we — I am not aware of how detailed the maps 
we have but again, I want to be really clear here. We — all that red 
area is not going to be regulated by the Clean Water Act. It would 
only be the water bodies or the tributaries that are in those areas. 
I don’t know how many times — I don’t know what else to say about 
that, Mr. Chairman, because I really do understand the concern 
but I want you to understand that 

Chairman Smith. Is this map accurate, though? Those red 
areas 

Mr. Perciasepe. Those areas are regulated under the current 
regulations. 

Chairman Smith. But you have the authority to regulate under 
current law. It just hasn’t been regulated before, and I think you 
are getting ready to expand your authority in a far greater way 
that has been done in the past. 

Mr. Perciasepe. No, we are not. 

Chairman Smith. So nothing beyond the current regulations. Are 
you sure about that? 

Mr. Perciasepe. I am. 

Chairman Smith. Okay. We will hold you to that. 

And I understand that the EPA does have these state maps in 
more detail, so if you have them, you will get them 

Mr. Perciasepe. I will. 

Chairman Smith. I appreciate that. My last question goes to the 
Science Advisory Board. You heard me mention that in my opening 
statement, that they by law provide advice to the EPA and provide 
advice to Congress. We submitted several questions to the Science 
Advisory Board that were intercepted by the EPA and the Science 
Advisory Board was not allowed to answer our questions. That is 
not the way I read the law. We don’t have to get the EPA’s permis- 
sion for the Science Advisory Board to give us answers to our ques- 
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tions. Why did the EPA intercept our questions and why was the 
Science Advisory Board prevented from answering our questions? 

Mr. Perciasepe. Well, let me sway a couple of things about that. 
First of all, our intent is to make sure — we want this Committee 
and other committees of jurisdiction to benefit from the advice of 
that body. 

Chairman Smith. The law doesn’t allow you to screen the Science 
Advisory Board’s answers or to intercept our questions, the way I 
read the law. 

Mr. Perciasepe. The members of the Science Advisory Board are 
volunteers, and they volunteer to provide their scientific advice and 
expertise to the American public through the government, and in 
volunteering, they become special what is called in the HR system, 
special federal employees, and so they are actually employees in 
that regard, although they are volunteers, and we feel that there 
needs to be a process 

Chairman Smith. Do you disagree with the law that says that we 
can get answers directly from the Science Advisory Board? Do you 
think the law says that you can intercept our questions and pre- 
vent them from giving us answers? 

Mr. Perciasepe. We have given all your questions to — they have 
those. Whatever you have 

Chairman Smith. But you haven’t allowed them to answer our 
questions. 

Mr. Perciasepe. Well, what we are trying to work out, and I 
think we are making really good progress on this, is how you take 
federal employees and have a defined — so they understand what 
the process is on how they would go about doing this work. 

Chairman Smith. I think that is a pretty paternalistic almost 
more so added to say that you have got to tell these employees 
what to do or educate them. They are experts in their own right. 

We have a complete and fundamental disagreement on that. I 
think it was totally inappropriate for the EPA to intercept the 
questions and the Science Advisory Board from answering our 
questions. You apparently disagree with that, but to me, that is the 
law. 

That concludes my questions, and the gentlewoman from Oregon 
is recognized for hers. 

Ms. Bonamici. Thank you very much, Mr. Chairman, and thank 
you again. Deputy Administrator, for being here and for your abili- 
ties, Ringing your expertise to discuss this important issue. So I 
have several questions. First, I wanted to just confirm something 
that you said in your testimony. You said under the proposed rule, 
the current exemptions are maintained. Is that correct? 

Mr. Perciasepe. Yes, that is correct. 

Ms. Bonamici. Thank you. So I want to start by discussing the 
issue of green infrastructure. City and county governments in my 
district have been replacing so-called gray infrastructure with 
green infrastructure including some daylighting stormwater pipes 
to create swales, vegetated swales, and by constructing wetlands, 
ponds and other natural facilities to manage and treat storm 
water. So many of these features have characteristics that the pro- 
posed rule could classify as tributaries and thus define them as wa- 
ters of the United States. So assuming that the EPA wants to avoid 
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the unintended consequence of discouraging green infrastructure, 
how can the proposed rule be clarified to support the continued de- 
velopment of green infrastructure such as these swales? 

Mr. Perciasepe. Well, our intent is certainly not to discourage 
green infrastructure. EPA is a great advocate of green infrastruc- 
ture. We think it is a bona fide solution to some of the urban runoff 
and pollution issues we have. 

You know, if you have a storm drain somewhere in your munici- 
pality or county or town and you discharge pollution into it and it 
goes downstream, you can’t — you would have to — the discharge of 
pollutants into that would have to be regulated. But we are not 
going to regulate in any different way a daylighted storm drain or 
diversions of gutters into a tree pit, which has vegetation in it that 
we want percolation of the groundwater to take place there. These 
things that are not jurisdictional now would not be jurisdictional 
under this proposed rule. 

Ms. Bonamici. Thank you for clarifying that, and I happen to 
represent a district that is very diverse, so I don’t just have urban 
areas; I also have a lot of rural and agricultural areas. So one con- 
cern that I have heard about from my constituents in the agri- 
culture industry is that the proposed rule may lead to the regula- 
tion of any activity on a farm that simply has the appearance of 
affecting a water of the United States, even if that activity does not 
include a discharge or involve a potential pollutant. So for some 
groups, they are very concerned and they want to express a con- 
cern about how ditches will be regulated under the proposal. A 
number of groups oppose the inclusion of ditches under the defini- 
tion of tributaries. So could you please discuss how the EPA might 
clarify this question for stakeholders who are concerned about the 
proposed rule leading to an increase in amount of activities for 
which farmers must seek permits? 

Mr. Perciasepe. So there is two parts to that. One is, is the 
water jurisdictional, and the second is, does the activity itself re- 
gardless of whether it is jurisdictional require any action under the 
Clean Water Act. And so the farmers of this country who are work- 
ing very hard to produce the food that we all need, they have to 
think about both of those because if you can plant, plow — I think 
the sequence would be plow, plant or no till, and harvest crops 
today on your land, this will not change any of that. Those activi- 
ties are exempt from Clean Water Act permitting under the Clean 
Water Act, under the law itself 

One of the things that we are trying to expand on and be clear 
about are the conservation practices that many farmers also do 
during different times of the year and they do this with hunting 
organizations like the Ducks Unlimited and others, and we want 
to make sure that those activities are also best management prac- 
tices that you would do to do conservation on your land because 
farmers are primary stewards of the land and we want to make 
sure that we can understand the plowing, planting and harvesting 
but we also want to make sure that those conservation practices 
are not inhibited. So yes 

Ms. Bonamici. Sorry to interrupt but I want to follow up and I 
am running out of time. So I want to talk a little bit more about 
ditches and how they may be treated differently under the pro- 
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posed rule compared to current practice. So ditches is a big issue 
in the district. So can you talk about whether they are exempt 
under the proposed rule? Will farmers be able to maintain drainage 
and irrigation ditches without getting a Clean Water Act permit 
and will local governments need additional permits to maintain 
roadside sides? So if you could clarify that, please? 

Mr. Perciasepe. Roadside ditches, ditches that are on upland 
areas that are designed to drain that water off of an upland area, 
all of those we try to be really clear, they are not included in this 
jurisdiction — as a jurisdictional water or feature even, and when 
we talk about ditches, we are probably talking about constructed 
activity. Now, if you channelize a stream and make it look like a 
ditch but it is a channelized stream that is running all year long, 
that would require, but the ditches that people are using to drain 
their farm fields or make sure water runs off more efficiently off 
an industrial property or at the side of a road, those are not juris- 
dictional and they would not be jurisdictional under this proposal, 
and we have tried to clarify that. Now, if we didn’t get that right — 
I am telling you what our intent is, but if we didn’t get that right, 
that is what we are hoping to get some comment on because 

Ms. Bonamici. Thank you very much. I see my time is expired. 
That was very helpful. I yield back. 

Chairman Smith. Thank you, Ms. Bonamici. We will go to the 
gentleman from North Carolina, Mr. Cramer, for his questions. 

Mr. Cramer. I am from North Dakota, but it is very close to 
North Carolina. 

Chairman Smith. Did I say — pardon me. 

Mr. Perciasepe. They are both north. Thank you, Mr. Chairman. 

First of all, before I almost certainly will forget, I have received 
four letters this morning from four different county Farm Bureaus 
in North Dakota that I would like to admit to the record if that 
is okay. 

Chairman Smith. Without objection, they will be made a part of 
the record. 

[The information appears in Appendix II] 

Mr. Cramer. I need to get very clear something that I heard — 
I think I heard anyway — during the chairman’s questioning, and 
let me ask you the question this way. Do you believe that the law 
allows the EPA to intercept this Committee’s questions to the advi- 
sory board and/or somehow regulate their answers back to us? Do 
you believe that the law allows that? 

Mr. Perciasepe. What I believe is that the Committee’s proc- 
esses and the SAB’s processes need to both be protected in a way 
that there is a structured approach to how we interact, and we are 
working — we want to do that, and we want to have these employ- 
ees of the Federal Government to have a knowledge on how they 
would go about, what process they would go through. So I am com- 
fortable with just saying let us get that worked out. We are work- 
ing hard to do that, and I have high confidence we will. 

Mr. Cramer. Okay. I can appreciate what you want, and as you 
said, the chairman, how you feel, that is all fine stuff for a social 
scientist but we are talking about hard science and the law, the let- 
ter of the law. Do you believe the law allows you to intercept the 
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questions from this Committee to the Science Advisory Board? I be- 
lieve it does not but 

Mr. Perciasepe. We provided all the correspondence that you 
have given us to the Science Advisory Board. 

Mr. Cramer. I think the correspondence was to the Science Advi- 
sory Board, and that is the point, is that you have it, not the 
Science Advisory Board, or 

Mr. Perciasepe. Well, they are employees 

Mr. Cramer. — screening before it gives to them. All right. We 
are not going to get anywhere on that one. 

The EPA and the court keep talking about the need for clarity, 
and quite frankly, from my perspective, the clarity you seek is 
more permission, not clarify. I think to me it is every bit as clear 
today as it has ever been what your jurisdiction is and, more im- 
portantly, what it is not. It seems to me you are seeking permis- 
sion, not clarity, because as I read the rule, I don’t see — or the pro- 
posed rule, I don’t see it being clear at all. And one of the areas 
that concerns me most is this reference to other waters and the 
definition of other waters. “Other waters” is so open-ended as to 
create ambiguity, not clarity, in my view. Can you explain why 
there needs to be a category called “other waters”? 

Mr. Perciasepe. The existing regulations that are on the books 
use a very general test that is oriented toward whether there is an 
effect on interstate commerce or a potential effect on interstate 
commerce, which is not a science-based test, and it is not in adher- 
ence with what the Supreme Court laid out in their decisions in 
the last decade. And so what we are trying to do — and again, I am 
totally open to the fact that we may not be achieving what we are 
setting out to do here, is take what the Supreme Court says, you 
got to move away from this sort of general thing, because under the 
existing regulation, it is much more open-ended as to what a field 
technician could decide might have an effect on interstate com- 
merce, not that a biologist is an expert in that matter, as you 
might agree with me on. 

Mr. Cramer. Sure. 

Mr. Perciasepe. So what we are trying to do is get it back to 
sort of a science-based, science of hydrology. So we have in most 
cases, and I promise to get to the other in a minute, we have tried 
to define normal hydrologic features that a good, normal science- 
oriented field technician can figure out. There are other places that 
have those characteristics that have this other issue that has to be 
dealt with, which is whether they are connected or not, and this 
is the other issue that the Supreme Court asked us to try to deal 
with. And so what we do in under the current regulation, they are 
all case by case. Under this one, we are trying to define an ap- 
proach that we would take, whether it is a watershed approach or 
an ecological approach, and we ask for comment on that, and we 
have to work — get to the point where we really understand how 
anything that has characteristics of being water like standing 
water or a wetland, and how we go about dealing with that as op- 
posed to case by case. So I am with you that we need to define that 
better, and we think we got to most of the stuff in this rule but 
that one we are still asking questions on. 
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Mr. Cramer. Okay. I guess this will be my final question, at 
least for now. The EPA has stated that it has consulted with the 
states. How is that coming along? Are a lot of states jumping on 
board with this rule? How many of them support it? Have you 
heard from any that have concerns about it? What is the status of 
the support of the states? 

Mr. Perciasepe. So a couple of things on that. First of all, in our 
own Supreme Court filings back in the middle of the last decade, 
35 states were amicus with us in the Supreme Court specifically. 
Currently, about — and I can provide this for the record 

Mr. Cramer. That would be good. 

Mr. Perciasepe. — probably a number of individual states and a 
number — most of the state organizations including the State Asso- 
ciation of Ag Directors and what have asked us to do a rulemaking. 
So we have a lot of states saying do a rulemaking, a lot of states 
supporting us in front of the Supreme Court, and now what we 
have is a proposal out there and we have a process going on with 
a number of those state organizations including the Environmental 
Council of the States, the State Environmental Commissioners. 
Just last week, I was in Denver. I met with the ag directors includ- 
ing from North Dakota and the State Environmental Commis- 
sioners getting their input. Very informative to me, according to 
the things just mentioned, where I know we need to do more work. 
So we will not get this rule finalized without having a defined proc- 
ess with our co-regulators, the states, between now and then, and 
we have ample evidence beforehand of them asking us to do a rule- 
making. 

Mr. Cramer. Yeah, doing a rulemaking and the outcome of the 
rulemaking are two very different things. My time is expired. 

Chairman Smith. I thank the gentleman from North Dakota. The 
gentleman from California, Mr. Peters, is recognized for his ques- 
tions. 

Mr. Peters. Thank you, Mr. Chairman. Thank you, Mr. Sec- 
retary, for being here. I want to cover two topics. 

The first was, in general, we know that the proposed rule is esti- 
mated to cost between $162 million to $278 million for additional 
mitigation pollution reduction facilities while it lists benefits in- 
cluding reducing flooding, filtering pollution, providing wildlife 
habitat, supporting hunting and fishing, and recharging ground- 
water with estimated benefits at $388 to $514 million annually. I 
wanted you to give us some sense of how those benefit numbers 
were calculated. 

Mr. Perciasepe. Well, we use a variety of methods and economic 
analysis to do that, and one of the things that we did for this eco- 
nomic analysis, and we have been getting a lot of comment on this 
as well, is we looked at actual determinations or jurisdictional de- 
terminations that were being made by the Corps of Engineers in 
the field following the 2008 guidance and how they were making 
those determinations and would they be different under this pro- 
posal, and then we looked at that and we looked at studies that 
are available and that are out there related to the values of dif- 
ferent flood control approaches and wildlife habitat benefits, the 
benefits of hunting and fishing in the United States, and we did 
the economic analysis around that. The cost numbers are related 
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to mitigation that might he required from permits for discharging 
fill or for the permitting processes themselves. 

Mr. Peters. We hear about the costs. We just want to get a 
sense of how you think the benefits are. Obviously we are sensitive 
that the balance sheets from which the costs are paid aren’t always 
the balance sheets to which the benefits accrue. 

The other thing is, I wanted to follow up on Ms. Bonamici. I did 
practice law for some time and worked on the Clean Water Act, 
and I think I am still the only former EPA employee in Congress, 
I suspect, so I may just have a little bit too much dangerous knowl- 
edge. But, I am sensitive to the need to encourage kind of the right 
kind of drainage as a matter of infrastructure, and so just maybe 
to phrase what her question was a little bit differently, is there any 
jurisdictional distinction between a concrete drainage ditch which 
conveys to an undisputably navigable water of the United States, 
on one hand, and a swale that has its own filtering, natural fil- 
tering elements in it that might also lead to the same water? 

Mr. Perciasepe. Well, if it is a channelized stream with concrete 
or gabions or riprap, and it runs with the proper perennial or inter- 
mittent characteristics, then it would be jurisdictional under this, 
and if you wanted to discharge pollutant into it, you would have 
to get a permit. 

Mr. Peters. Right. 

Mr. Perciasepe. On the swale, it becomes a different matter. I 
mean, there are swales in farm fields that are not jurisdictional. 
There are drainage off of a commercial property that has to move 
the water efficiently. Those are not going to be jurisdictional. It is 
hard to say specific here. 

Mr. Peters. What I am trying to get at is, is the fact that there 
is sort of a filtering built into it. 

Mr. Perciasepe. Yes. 

Mr. Peters. Does that make a difference in having to comply 
with the law? 

Mr. Perciasepe. Again, I am going to say as a general manner, 
swales are not going to be — drainage swales are not going to be ju- 
risdictional but that doesn’t mean you can’t consider whether you 
are going to be discharging pollution into them. 

Mr. Peters. But that is exactly the point, that there might be — 
one of the things that we are talking about in theory, in planning 
theory, is now building drainage that has in itself, that incor- 
porates — 

Mr. Perciasepe. Absolutely. 

Mr. Peters. — filtering, and what I think Ms. Bonamici’s ques- 
tion was that if we don’t draw a distinction or provide any incen- 
tive, we are not going to encourage that at the local level, which 
is 

Mr. Perciasepe. We do not want to create disincentives for green 
infrastructure or other drainage systems that are built to help 
stormwater management and particularly from a pollution-control 
perspective. I mean, city — in many respects, you have this both in 
your district in both ways, cities are beginning to learn from what 
farmers have been already doing, and I think this is really kind of 
an interesting time for that kind of stormwater management work. 
But we do not want to create impediments to that. 
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Mr. Peters. And I would invite any of your lawyers who wanted 
to follow up with two pages on that to me to feel free to do so. 

Mr. Perciasepe. Okay. 

Mr. Peters. Thank you. 

Mr. Perciasepe. We will follow up. 

Mr. Schweikert. [Presiding] Thank you. Mr. Neugebauer. 

Mr. Neugebauer. Thank you, Mr. Chairman. 

Thank you, Administrator, for being here this morning. Obvi- 
ously this rule has caused quite a bit of controversy, and particu- 
larly a lot of uncertainty with my farmers and ranchers. I have re- 
ceived letters from both the Farm Bureau and the local Chamber 
of Commerce in my district very concerned about the mixed signals 
that they are hearing both from when they read the rule and what 
the Administration is saying, and I want to read this part, but the 
proposed rule states that all waters in a floodplain are regulated 
unless specifically excluded. Now, there are a limited number of ex- 
clusions for ponds that are used only for stock watering, irrigation, 
settling basins or rice growing, but there aren’t any exclusions, for 
example, of standing water in a field, rainwater, puddles, back- 
yards, wet spots or ponds that have other uses. Now, I know that 
Administrator Stoner has in her blog indicated that water in fields, 
ponds, rainwater are excluded from the regulation under this rule, 
and I think that is also repeated on the EPA Web site. But I think 
what we keep hearing is when people hear what you are saying 
and then they go back and see what is written in that rule, they 
think that there is a conflict there. Can you show me in the rule 
where these areas that Ms. Stoner and others are saying they are 
excluded? Because we are not finding them. 

Mr. Perciasepe. We have heard this ourselves from a number of 
people. Again, I was mentioning just previously that I had been 
personally talking to some ag commissioners and what they hear- 
ing on the ground from both farmers and the associations. I am 
speaking to the soybean Association this afternoon after I complete 
work with you all this morning, and here is how it works and here 
is how we need to work on making it clearer. The floodplain con- 
cept is to help identify whether or not it is adjacent to a navigable 
water, so you have got a floodplain from a traditionally navigable 
water and you have water — I will come back to this — in that flood- 
plain area, then we are saying that that should be considered adja- 
cent. The trick here is, it is not any water in that floodplain. Obvi- 
ously the floodplain is going to be flooded in the spring, let us say, 
if it is a typical floodplain. That doesn’t make the floodplain itself 
jurisdictional. What it makes — what we are proposing in the rule 
is that if there is a water as is otherwise defined, a stream with 
a bed, bank and normal high-water mark or a wetland that has 
hydric soils and hydrophitic vegetation, puddle is not going to have 
that. A wet field isn’t going to — is not jurisdictional under any cir- 
cumstances. So and for those that actually need that like a rice 
field, we specifically exclude them. 

So I think our intent here is to use the concept of floodplain, 
which is a solid hydrologic science concept of adjacency, but only 
be regulating waters that are otherwise defined in those floodplain 
areas to be jurisdictional. So that doesn’t mean everything in the 
floodplain is jurisdictional or that there is any restrictions on farm- 
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ing or any other excluded activities. So we need to do a better job 
of figuring how to explain that, but that is the best I can do right 
here. 

Mr. Neugebauer. For example, in my district, we have a lot of 
playa lakes, and while those playa lakes sometimes have water, 
sometimes they don’t, but they are not adjacent to other bodies of 
water that would meet I think the original intent of Congress, and 
that would be a navigable waterway. So I think one of the things 
I want to — hopefully during this comment period that you are hear- 
ing from these people but I think it is going to be important that 
the EPA take the necessary steps to make sure we clarify what is 
covered and what is not because I think it is leaving a lot of uncer- 
tainty. 

I want to go back again to Ms. Stoner. She said that permits will 
not be applied for the application of fertilizer to fields or sur- 
rounding ditches or seasonal streams. She says that the pesticide 
general permit only requires a permit when pesticides are applied 
directly to the waters of the United States. But looking at the rule, 
I don’t see how that she can make such a broad statement because 
the rule is pretty clear. It says all water in a floodplain and all sea- 
sonal streams are federally regulated waters of the United States. 
And so the application of fertilizer or pesticides would seem to 
apply here and require a permit. 

Mr. Perciasepe. I will just try to — ^because this is something we 
need to work on. The floodplain is a geography — it is under the 
science of fluvial geomorphology. It is something that is created as 
a natural part of the hydrology of a river system and a stream sys- 
tem. We are using that characteristic to say if there is a water in 
that area that can be deemed as being adjacent to the main stream 
or the traditionally navigable water, but it still has to be a water 
as defined in the regulation, which is again a stream with a bank, 
a bed, a normal high-water mark, a wetland that has hydric soils 
and hydrophitic vegetation. So the chances are pretty high that 
those are not going to be farmed to begin with but if you have a 
field and you have been farming it before this rule, you are going 
to be able to keep farming it, and if it does get wet and if you are 
a farmer who is so inclined to spray fertilizers and pesticides on 
a wet field, which doesn’t make it very effective, but you will not 
need a permit to get — to do that. You will not come under the gen- 
eral permit that is already out there. You will have to avoid spray- 
ing it directly on those other waters there. 

Mr. Neugebauer. Thank you. 

Mr. SCHWEIKERT. Thank you for yielding back. Ms. Kelly. 

Ms. Kelly. Thank you. 

I guess I wanted to follow up on what some of my colleagues 
have already mentioned. It seems like there is so much misunder- 
standing and misinformation and rumors about what this new rul- 
ing would do, and I just encourage you to do everything you can 
to work with the farmers. My district, people are always surprised 
when I say I have more farmland than city land, and I was just 
with one of my farmers yesterday and they made me stop at dif- 
ferent places and say that is going to be covered by the rule and 
they are very, very concerned. So whatever you can do to make it 
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clearer to all of us, I think that would be very helpful and go a long 
way. 

The other thing is, in its testimony before the House Transpor- 
tation and Infrastructure Committee last month, the American 
Farm Bureau Federation suggested that the exemption for agricul- 
tural stormwater and irrigation return flows would be severely un- 
dermined by the proposed rule because the proposed rule would 
regulate as waters of the United States, the very ditches and 
drains that carry stormwater and irrigation water from farms. Can 
you please comment on this statement and the impact of the pro- 
posed rule on the exemption for agricultural stormwater and irriga- 
tion return flows? 

Mr. Perciasepe. Our intent is that those remain exempt. We 
have not changed the exemptions. We are struggling to find out 
how to understand how people make that interpretation, but 
whether it is playas or whether it is the agricultural irrigation 
ditches, these are not jurisdictional and we believe we have not 
changed that, but we obviously have to make that clearer or some- 
how convince the people who want to help continue the confusion, 
we can get them to be a little more focused on what we really need 
to do to fix the rule. 

Ms. Kelly. It just sounds like communication is such a big issue. 

Mr. Perciasepe. Yes. 

Ms. Kelly. Okay. Thank you. I yield back. 

Mr. SCHWEIKERT. Thank you, Ms. Kelly. Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman, and I am going to be 
submitting for the record a letter dated May 1 that I sent to Ms. 
McCarthy and the Hon. John McHugh signed by a majority of the 
Members of Congress, over 230 members. Republicans and Demo- 
crats, simply asking that this rule be withdrawn. Withdrawn. Now, 
obviously, your Administration denied that. I have only been in 
Congress 18 months but I will say as I have heard you say again 
and again here, there is confusion. It is our intent. We need to do 
a better job. We should make that clear. The problem is, the public 
doesn’t trust the EPA. The farmers don’t trust the EPA to not over- 
reach. Congress doesn’t trust the EPA. And what we have here 
today is a proposed rule, defective. As you have stated, we need to 
make things clearer. Our intent is not clear. We need to do a better 
job. But the rule is out there, and the very fact that you inter- 
cepted our questions and thought you had the audacity that you 
had that control, none of us trust for two seconds that the EPA 
isn’t just going to let this train roll right down the tracks and say- 
ing all these good things and putting things on your blog doesn’t 
make it so, especially when what you have shown is a disregard 
for listening. You don’t listen. And if you don’t listen, what is going 
to happen. So you are saying you are getting this input, you are 
getting this input. Frankly, Congress doesn’t trust you, the Farm 
Bureau doesn’t trust you, counties don’t trust you, the public 
doesn’t trust you to simply ignore all that you are hearing, and 
when you say that these puddles and streams aren’t regulated and 
then you put on your blogs they are not regulated, but it is not 
clear. So I don’t understand why in our very simple request, with- 
draw the rule. Send it back to the agency. Then if you come out 
with a proposed rule, as you say, to take this further, at least it 
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would be there. It is not there now. All these things you are claim- 
ing are not intended, I mean, do you agree, they are just not there 
now? 

Mr. Perciasepe. There is a difference between making it clearer 
because others are trying to make it unclear and whether I believe 
the rule we proposed does what I say, because I believe it does. So 
I believe that it does and meets the intent of what I am saying 

Mr. Collins. Do you care that a majority of the Members of Con- 
gress, Republicans and Democrats alike, don’t agree with you? That 
apparently doesn’t — see, that is the arrogance of your agency. You 
are just displaying right here in front of us. 

Mr. Perciasepe. I am not being arrogant. I am telling you — you 
asked me what I believe, and you are trying to tell me what I be- 
lieve. I am telling you that I believe we need to do a better job of 
explaining 

Mr. Collins. Why not withdraw the rule and start over? 

Mr. Perciasepe. Because I believe the rule does what I am say- 
ing. 

Mr. Collins. But Congress doesn’t agree with you. The Farm 
Bureau doesn’t agree with you. My counties, they are all passing 
regulations 

Mr. Perciasepe. I also have the Supreme Court saying we need 
to do rulemaking. I have hundreds of letters saying we should do 
rulemaking. 

Mr. Collins. Well, this one is so defective. All we have asked is, 
withdraw it, because you have got a process moving. At the end of 
all of your fact gathering, you come up and say we think it is just 
fine. I mean, you are saying right now you think it is just fine but 
then again, you say we need to do better, it was our intent, we 
need to make it clear. So you are almost contradicting yourself, 
that you are saying the rule is fine but then you are saying we 
need to do a better job. If it is fine, why do you need to do a better 
job? 

Mr. Perciasepe. I want to say again there is a difference, and 
I am not being disrespectful. There is a difference between explain- 
ing and perhaps writing it more clearly than saying that what we 
intended to do we didn’t do. We intended to exclude conservation 
practices. People read that differently. I think they are reading it 
too narrowly, but we will even expand on that. 

Mr. Collins. I understand 

Mr. Perciasepe. This is what goes on in normal comment period 
that you do when do an administrative process. 

Mr. Collins. I will just state for the record the problem is, we 
don’t trust the EPA. We the people don’t trust the EPA. Congress 
doesn’t trust the EPA. The rulemaking is rolling down the tracks. 
We have, and I think it was a reasonable request signed by a ma- 
jority, Republicans and Democrats in Congress, that have said 
withdraw the rule, send it back to the Agency, and then if you 
want to come out with a new rule, have these exclusions in it right 
from the get-go at which point maybe we would trust what you are 
going to do. 

Mr. Chairman, I yield back. 
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Mr. SCHWEIKERT. Thank you, Mr. Collins. And Mr. Collins has 
a UC request to put a couple letters into the record. Are there any 
objections? No objections heard. So ordered. 

[The information appears in Appendix II] 

Mr. SCHWEIKERT. Ms. Esty. 

Ms. Esty. Thank you very much, and thank you for being with 
us here today. I would like to turn a little bit to climate change 
and the expected impact or possible impact and how that would tie 
into these regulations and the Agency’s thinking. 

According to the Third National Climate Assessment, droughts 
are expected to intensify in most regions of the United States. Ad- 
ditionally, flooding is projected to increase even in areas where 
total precipitation is expected to decline, the basic message being 
that climate change will have a dramatic impact on water demand 
and water use. Could you comment on the importance of the pro- 
posed rule and protecting the Nation’s water supply in light of 
these projected impacts of climate change? Thank you. 

Mr. Perciasepe. Thank you. Well, I think stepping back just a 
little bit, recognizing that from surface waters in the United States, 
in these tributaries or in these traditionally navigable waters, 
about 100 million people in the United States get their drinking 
water from surface waters. It is more than 100 million but I am 
just going to use that number. The quality of the water coming into 
their systems is affected by how development takes place or pollu- 
tion is discharged above the streams where they receive it. This is 
one of the key things that the Science Advisory Board pointed out 
to us, that you have to look at that connection. And so having prop- 
er jurisdiction and availing of the pollution control programs that 
are in the Clean Water Act to those areas is a pretty important 
thing to protect drinking water. On the wetlands side, when you 
have more erratic meteorological events or weather events, wet- 
lands provide a very effective flood control and flood mitigation 
function, again, well established in science, and these are key 
things that also are a very strong reason why as states and cities 
and counties are starting to look at how they can be more resilient 
in the face of climate change, that they also are looking toward 
how not only do they do some additional work with green infra- 
structure but also how they maintain the existing natural systems 
so that they can get the attenuation from those. So those are some 
quick points on that. 

Ms. Esty. I hail from the State of Connecticut, and we both 
along our coastlines have been looking at these issues as well as 
significant issues around borders around our streams for exactly 
this reason, to attenuate the flooding that we have been seeing 
with these more intense weather events. 

In your testimony, you discuss the importance of clean water to 
the Nation’s economy, listing numbers of businesses and industries 
that need a reliable supply of clean water to function. Can you 
elaborate a little bit on how the agency is thinking, is the agency 
looking not just at health effects but also at economic impacts for 
those industries that actually utilize clean water? 

Mr. Perciasepe. Well, I think three sectors in the economy who 
absolutely rely on clean water are agriculture, sports, outdoor 
recreation, hunting and fishing, and manufacturing, I will say 
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Coca-Cola or Pepsi Cola or some other drink. They need supplies 
of clean water, and this is where there is a natural partnership 
with our colleagues in the agricultural community because they are 
stewards of the land and they need to have that same objective in 
mind. And so, our approach here is to build on their ability to do 
conservation work, and that is what we want to be able to encour- 
age. So these are pretty broad sectors but they are pretty — clean 
water is pretty important to them. 

I might add that many of our developed parts of the country — 
cities — have turned back to the waterfronts as a way to spur on 
economic development and revitalization of their communities. Bal- 
timore, just north of here, the Potomac River, Cleveland, all of 
these places have had a resurgence of the vitality of their commu- 
nity around cleaner water than it was 40 years ago. So these are 
pretty important aspects. 

Ms. Esty. And finally, if you could quickly comment on the inclu- 
sion of “all adjacent waters” rather than “adjacent wetlands.” This 
is an issue I have been questioned about at home. Thank you. 

Mr. Perciasepe. There are three perhaps kinds of adjacent wa- 
ters. “Waters” is a more general term. You could have an intermit- 
tent or a perennial stream that has the characteristics of a bank 
and a bed and a normal — an ordinary high-water mark. You could 
also have wetlands which have the hydric soils and the hydrophitic 
vegetation but you could also have a standing lake. So all of those 
would be waters, and determining whether they are adjacent to a 
navigable water are the tests we are trying to develop here in this 
proposal. 

Ms. Esty. My time is expired. Thank you, Mr. Chairman. 

Mr. SCHWEIKERT. Thank you, Ms. Esty. Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman, and Mr. Perciasepe, 
thank you for joining us here today. 

I would like to take off a little bit on the exchange that you had 
with my colleague, Mr. Collins. Let me tell you why I believe that 
Congress in general and the American people specifically don’t 
trust the EPA. You made a statement just a few minutes ago. You 
said the Supreme Court has said that the EPA needs to do a rule- 
making. I think that is what I heard you say. I think what the Su- 
preme Court actually said is that under the law, you have the au- 
thority to do rulemaking. I think that is what the Supreme Court 
said. And I think what the American people, who by the way all 
three branches of the Federal Government is subject to the Amer- 
ican people, I think what they expect the EPA to do is to provide 
a responsible regulatory environment that protects public safety, 
protects public health, but that does not disadvantage American 
businesses and American workers and cripple our economy, and 
from the shutdown of the coal industry through EPA regulations, 
through the stranglehold that EPA regulations have over our man- 
ufacturing sector, you name it, that is why the American people 
and Congress don’t trust the EPA. 

Let me go into a few questions here with you. You know, there 
are enough new definitions and new ideas in this rulemaking that 
it is obvious that agencies will spend money figuring out how to ac- 
tually implement this rule, and it is clear that the EPA is driving 
the bus, even though the Army Corps of Engineers, key permitting 
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programs will also be affected. It is also apparent that other agen- 
cies’ programs could be affected, given that the rule which is all 
corners of the Clean Water Act and not just the wetlands pro- 
grams. So has the EPA consulted with other federal agencies that 
have administrative responsibilities under the Clean Water Act as 
well as considering the costs that these agencies will incur when 
the rule is implemented? 

Mr. Perciasepe. In order to put out a proposal under the Admin- 
istrative Procedures Act and under the Executive Orders that we 
operate under in terms of the Office of Management and Budget, 
all proposed rulemakings that EPA or any other agency does go 
through an interagency review process for 90 days before they 

Mr. Johnson. What feedback have you gotten from those other 
agencies? Does the EPA know how other agencies will interpret 
this rule and whether other agencies will require more resources 
to understand how this rule affects their ability to administer their 
own programs? Have you reviewed that input from the other agen- 
cies? 

Mr. Perciasepe. We took it into account when we did the pro- 
posal, and for instance, the work we did to try to identify the con- 
servation practices that would be clearly exempt from having to 
have a clean water permit was something we worked on directly 
with the Department of Agriculture before 

Mr. Johnson. What did the Army Corps of Engineers say? 

Mr. Perciasepe. Well, they are coauthors of the rule. 

Mr. Johnson. Okay. So they provided you input? 

Mr. Perciasepe. They helped write it. 

Mr. Johnson. Okay. If small businesses have never obtained a 
permit under the Clean Water Act before, how do they know if they 
will need to get a permit under this new rule? 

Mr. Perciasepe. Well, it depends on what their action is. Are 
they discharging pollution? 

Mr. Johnson. How will they know whether their action requires 
it? 

Mr. Perciasepe. Well, if you discharge pollution, you have to get 
a permit. I mean, that is the current law. 

Mr. Johnson. Well, I mean, they may know that now but they 
never had to do it before, so how will they know if this additional 
rule will require them to do a permit? 

Mr. Perciasepe. Well, if you do not have — if you are not regu- 
lated under the Clean Water Act now under the existing regula- 
tions, you will not be regulated under this proposal. 

Mr. Johnson. Say that again. 

Mr. Perciasepe. We are not expanding the jurisdiction of the 
Clean Water Act. 

Mr. Johnson. Okay. 

Mr. Perciasepe. So unless they are operating illegally under the 
current regulation, they would not have to 

Mr. Johnson. How long on average will it take the Agency to de- 
termine — let us say a business comes to the Agency and says we 
think we need a permit. How long on average will it take the Agen- 
cy to determine whether a permit is required? 

Mr. Perciasepe. Well, I don’t have any information on that right 
here. Our estimate is that there will be a reduced time because we 
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will have better definitions of where the jurisdiction is, and so that 
step of trying to determine whether or not it is a jurisdictional 
water or not, which currently goes on under the 2008 guidelines 
that were put out in the 1986 regulations that are in place would 
be reduced. The number of those analyses would be reduced. So the 
Corps of Engineers clearly feels that they would have a reduced 
amount of time doing those because they would have a reduced 
number of those jurisdictional determinations that they would have 
to do. But I don’t have an estimate from them right now or I don’t 
know what their estimate is on that. 

Mr. Johnson. Okay. Thank you. Mr. Chairman, I yield back. 

Mr. SCHWEIKERT. Thank you, Mr. Johnson. 

Ms. Edwards. 

Ms. Edwards. Thank you very much, Mr. Perciasepe, for being 
here. 

And I just want to say for the record that I am one of the Mem- 
bers who actually both appreciates and respects and values the 
work of the Environmental Protection Agency and the hard work 
that the folks at the EPA do every single day to protect our water, 
to make sure that our air is clean and that our health as a result 
is safe. And so it is not a foregone conclusion that the Members of 
Congress don’t like or respect or value the EPA, and I think it is 
important for us to clarify that for the record and then other Mem- 
bers who feel otherwise can speak their piece but I have spoken 
mine. 

I want to go to some of the questions that you tried to address 
earlier and in your testimony. I want you to describe if you would 
the variability that exists across the country in interpretation of 
the scope of the Clean Water Act following the Supreme Court deci- 
sions and tell me if you would what other areas were considered 
jurisdictional by some states and not by others that has resulted 
in what you describe in your testimony as the lack of clarity fol- 
lowing those decisions? 

Mr. Perciasepe. The clarity issue — and again, we have defined 
in this proposal clear hydrologic science-oriented approaches to de- 
termining jurisdiction as opposed to the general one under the cur- 
rent regulations, which is will it have an effect on interstate com- 
merce. So I think that is pretty important and it is going to really 
instruct the field people who do this work, mostly in the Army 
Corps of Engineers, to have a more consistent approach and a more 
consistent sense of how they get the work done. 

I think that that is my primary reason why I believe that this 
would be a significant improvement over the existing situation, and 
I — which I — and I am highly confident that the comments we are 
getting through the normal administrative process will help us 
even further improve that. 

Ms. Edwards. And let me ask you about that normal administra- 
tive process because you issued the rule in — the proposed rule, and 
let’s be clear that it is a proposed rule in April; then you did extend 
the time period I believe for response because you heard from peo- 
ple that they — from States and from affected individuals, compa- 
nies, et cetera, that they wanted to be able to respond, and so you 
have extended that. And so now comments are due by October 20. 
Is that correct? 
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Mr. Perciasepe. Yes. I think it is 20 . It might — I — 21st, 20th 

Ms. Edwards. Around 

Mr. Perciasepe. October, yes. 

Ms. Edwards. Needless to say, it is from April now extended Oc- 
tober 20 and we still haven’t gotten to a place where you have 
begun to then assemble all the comments, sift through comments, 
review the work of the SAB, and then incorporate that into what 
might then become a final rule, is that correct? 

Mr. Perciasepe. That is correct, but again I am being open here 
in saying that we have seen patterns already from our own con- 
versations, mine personally, where I think there are some things 
that are just — people are not reading it or whatever and then some 
are where we need to do the work that you normally do in an ad- 
ministrative process to improve how things are written. So I think 
we will have more of it. 

I want to also mention because I think this is important to this 
Committee, one of the other reasons we extended the comment pe- 
riod in addition to the fact we were getting a lot of comments is 
we wanted to make sure, as I have committed, that the work on 
the final rule would be not only aided by some of those comments 
but also aligned with the Science Advisory Board’s process. You 
know, they are going to look at this rule itself and they are also 
going to look at the connectivity report that was associated with it, 
but their work will be done in the fall time frame as well. So we 
want to make sure that we get aligned with the Science Advisory 
Board. 

Ms. Edwards. Thanks. And just to go back to an earlier point, 
do you have some estimate of how long it takes under the current 
guidelines to make a jurisdictional determination? 

Mr. Perciasepe. I don’t. I apologize to everyone who asked this 
question. I don’t have some information on that but I am happy to 
get whatever information we have with the Corps of Engineers on 
the current amount of time it takes to generally go through a juris- 
dictional — 

Ms. Edwards. I think that that would be useful because I think 
it would help to underscore why it is that we need to bring some 
clarity that would begin to refine the jurisdictional determination 
period because that again would help in terms of moving forward 
decision-making. And so anything you could do in that regard 
would be helpful. 

I want to further ask you if you can elaborate on the role of the — 
of clean water in supporting the American economy? What does it 
mean when we have clean water in terms of its economic impact? 

Mr. Perciasepe. Well, I think we have had an opportunity to 
talk about this a little bit but I will just summarize here. I think 
that there are a couple of key areas where clean water is pretty 
essential in addition to human consumption is agriculture. Agricul- 
tural productivity in the country depends on clean water and the 
ability to move it around and unimpaired by unnecessary regula- 
tions. It — many manufacturers require clean water or they end up 
having to spend money to treat it themselves to use it, and I want 
to say also that many communities and their — the quality of life in 
a community is improved by having water bodies nearby that peo- 
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pie feel comfortable that they can recreate in and around, and I 
will just point to the Potomac River as an example. 

Ms. Edwards. Thank you. 

Thank you, Mr. Chairman. 

Mr. SCHWEIKERT. Thank you, Ms. Edwards. 

Mr. Broun. 

Mr. Broun. Mr. Chairman, before I start my time I have a unan- 
imous consent request. Administrator Perciasepe made a comment 
that agriculture and business are in favor of this new rule and I 
have got two letters, one from Gary Black, our Georgia Commis- 
sioner of Agriculture from the Department of Agriculture in Geor- 
gia, opposing this rule, as has been presented. The other one is 
from Chris Clark, who is the President and CEO of the Georgia 
Chamber of Commerce again opposing this rule. 

And I ask unanimous consent that these be entered into the 
record. 

Mr. ScHWEiKERT. Without objection, so ordered. 

[The information appears in Appendix II] 

Mr. Broun. Since I haven’t started my question, please restore 
my time. I would appreciate that. 

Administrator Perciasepe, I have to hand it to you and com- 
pliment you. In my four terms in Congress, you are one of the very 
best witnesses I have ever seen of filibustering a question and not 
answering, and that is not only to Republicans but it is Democrats 
also. 

Now, the Chairman showed you a map, the Connectivity Report 
Map. You made the statement that you already had control over 
all of that property, is that correct? Yes or no? 

Mr. Perciasepe. We do not control 

Mr. Broun. No, you said that you 

Mr. Perciasepe. — the land. I want to make it clear 

Mr. Broun. You control the water over that — on all that 
area 

Mr. Perciasepe. We do not. 

Mr. Broun. — in that map, correct? Yes or no? 

Mr. Perciasepe. You know, I am not going to do that. 

Mr. Broun. Well, you did say that. Are you expanding your au- 
thority here with this proposed rule? 

Mr. Perciasepe. No. 

Mr. Broun. None whatsoever? 

Mr. Perciasepe. No. 

Mr. Broun. Why have the new rule then? 

Mr. Perciasepe. Because the existing rule, as I mentioned, is 
based on flawed approaches to determining jurisdiction. It is actu- 
ally more broad than the Supreme Court has asked us to 

Mr. Broun. Well, let me ask you this then. Do you believe this 
rule improves the overall clarity of EPA’s jurisdictional authority? 
Yes or no? 

Mr. Perciasepe. Yes. 

Mr. Broun. You think it does? Well, you are absolutely incorrect. 
You can just see the questions that we are asking here. This rule 
is not needed. The Supreme Court didn’t tell you to make a new 
rule. It said that you could. And to me it is expanding the authority 
and reach of the EPA and that is the reason there is so much dis- 
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content all across this country, not only in my State of Georgia but 
in every State in this country because you all are expanding your 
authority. 

Now, you talked about if anybody wants to put a pollutant into 
water, they have to get a permit. EPA has recently — fairly recently 
said that CO 2 is a pollutant. We are all breathing out a pollutant 
according to you all’s determination. Now, given the importance of 
this issue, why has the EPA not done more original research on 
this issue and looked at a number of questions such as significant 
nexus? 

Mr. Perciasepe. Yes. Well 

Mr. Broun. Quickly, please. I don’t have much time. I have got 
a number of questions. Why have you not done the research? 

Mr. Perciasepe. We have looked at over 1,000 peer-reviewed 
studies that have already been done. 

Mr. Broun. You just looked at the literature, is that correct? You 
have not done any more research than 

Mr. Perciasepe. Our scientists compiled a synthesis report on 
the existing research that exists 

Mr. Broun. But you have not done any original new research, is 
that correct? Yes or no? 

Mr. Perciasepe. Not 

Mr. Broun. No, you have not. It looks like the EPA has been cut- 
ting corners by not doing a new study. Shouldn’t EPA’s rulemaking 
be based on sound science as determined independently by the 
Agency? 

Mr. Perciasepe. It is based on sound science. 

Mr. Broun. No, sir, it is not. And in fact you even intercepted 
our questions against the law and are, as the Chairman and Mr. 
Cramer was talking about, you have gone against what should be 
done. Why did EPA not do a new study given the Supreme Court’s 
rulings that previously rejected EPA’s reliance on bed, banks, and 
high water mark, why only a literature review? 

Mr. Perciasepe. I am not aware that the Supreme Court re- 
jected bed, banks, and ordinary high water mark. I know that they 
rejected in the SWANCC opinion making jurisdictional cause solely 
on the basis of migratory birds, which gets me back to the inter- 
state commerce problem of the existing regulation asking field bi- 
ologists and hydrologists to make a determination of what is affect- 
ing interstate commerce. So we need to get away from that. The 
Supreme Court wants — would like us to get away from that. 

I want to clarify for the record, Mr. Chairman, that Chief Justice 
Roberts did suggest that the Agency conduct a rulemaking. 

Mr. Broun. But was you all’s proposed rule is so unclear that ev- 
erybody — farmers, businessmen, landowners, politicians. Demo- 
crats, and Republicans alike — are requesting you all to take away 
this proposed rule, to abandon it and do something else, and I re- 
quest that you do the same thing. 

It is beyond me why you all are continuing to do so. You are cut- 
ting — with your coal rules, your — the President has been very 
clear. He wanted to shut down the coal industry. He said he is 
going to bankrupt any company that puts out a new coal plant. 
And he is — he and you all, through the EPA, is doing just exactly 
that. In fact, you are shutting down 15 power plants in Georgia, 
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and it is not fair to poor people and senior citizens on limited in- 
come because, as the President said, his policies are going to nec- 
essarily skyrocket the cost of energy, and that is exactly what you 
guys are doing at the EPA and that is unfair, unfair to poor people. 
It is unfair to senior citizens who have a limited income. And what 
you are doing now is expanding the jurisdiction and scope of the 
Corps of Engineers as well as the EPA. Would you agree — one 
question — one final question since my time is up. Would you agree 
that every drop of water that falls on this country is going to even- 
tually wind up potentially in a navigable stream? Yes or no? 

Mr. Perciasepe. That is the science of hydrology. 

Mr. Broun. Well, yes or no? 

Mr. Perciasepe. Yes. 

Mr. Broun. It does. And what you are going to do as you are 
going to 

Mr. Perciasepe. It could end up in groundwater 

Mr. Broun. — control every 

Mr. Perciasepe. It could end up being groundwater or 

Mr. Broun. You are going to control every piece of land and 
every landowner. 

Mr. Chairman, I yield back. 

Mr. Perciasepe. But those are not jurisdictional. The backyard 
water is not jurisdictional. Mr. Chairman, can I please 

Mr. ScHWEiKERT. No, we will come back to that. 

Mr. Broun, thank you. 

Mr. Hall. 

Mr. Hall. I think this is a very interesting hearing, Mr. Chair- 
man, and I thank you. I have learned a lot about arrogance. I agree 
with Mr. Collins and I think Dizzy Dean always said that it ain’t 
bragging if you could do it and I have always heard the professor 
asked one of his students did he know the difference between igno- 
rance and apathy? He said he didn’t know and he didn’t care so 
I think I have got an idea about what you are going through out 
there because Ms. Edwards recommends you and enjoys you and 
sees the best in you and she is a lady and attempting to do what 
all of us are doing, trying to get you to tell us the truth, to do what 
you say you are going to do. 

And I thank you for holding this hearing, Mr. Chairman. This 
controversial proposal that raises a lot of questions about the rules, 
the potential impact on property owners, on businesses. States, and 
I want to examine just some of these as long as I have the time. 

Eirst, I would like to submit a letter and a resolution for the 
record from the Morris County Commissioners Court in my district. 
Morris County Judge Linda Munkres writes that “Morris County 
is against any action by the EPA and the Army Corps of Engineers 
that would infringe upon the sovereignty of Texas to appropriately 
regulate water to the State of Texas.” She continues, “if adopted, 
this would increase the need for burdensome and costly permitting 
requirements that infringe on private property rights and cir- 
cumvent the legislative process and the will of the people of Texas.” 

Now, to go on, in Eebruary this Committee heard testimony from 
Kenneth Dierschke, President of the Texas Earm Bureau, express- 
ing farmers’ concern with the proposed rule that would mean more 
permits, more permit requirements, and the threat of additional 
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litigation against farmers and ranchers, and he also expressed con- 
cern that EPA seems to routinely ignore the requirement that 
Science Advisory Board panelists be fairly balanced. 

Mr. Administrator, as you know, the EPA Administrator’s Office 
is responsible for appointing members of the Agency’s scientific ad- 
visory panels, including the Science Advisory Board, and late last 
year EPA assembled a panel to review the Agency’s Draft 
Connectivity Report, a highly influential assessment that you stat- 
ed would inform EPA’s expanded interpretation of its power under 
the Clean Water Act. 

Well, your office appointed 27 experts to this panel. Many of 
these 27 were state, local, or tribal regulators. How many do you 
think were? It is my understanding that answer is zero. Nine high- 
ly qualified state and local experts from the Arizona Department 
of Water Resources and the North Carolina Division of Water Qual- 
ity and elsewhere were nominated to serve on this panel. Why did 
the EPA not appoint any of these state and local experts? 

Similarly, last year EPA assembled a Science Advisory Board 
panel to review the Agency on ongoing study of hydraulic frac- 
turing. Thirteen qualified scientists from state and local agencies 
were nominated, including two top-notch toxicologists from the 
Texas Commission on Environmental Quality. Despite their vast 
experience, Mr. Administrator — their experience with oil and gas 
regulation, none of these nominees were appointed to the 39-mem- 
ber board and I wonder why they weren’t. 

And would you explain in some areas that lacked local water 
quality regulation of oil and gas activities state and local officials 
have more expertise than the EPA, would you agree that the States 
have decades if not centuries of experience in some of these areas? 

Former Chairman of the Railroad Commission, Elizabeth Ames 
Jones, has so testified before this Committee. And I ask you will 
you commit to appointing geographically diverse state and local ex- 
perts to all EPA’s scientific panels in the future? 

And finally, sir, in view of the potential impacts and costs of the 
EPA’s proposed rules, shouldn’t the States have more opportunity 
to provide input and shape a rule because they will bear so much 
of the cost? 

EPA says it has consulted with States regarding a proposed rule, 
but in your recent testimony before the House Transportation and 
Infrastructure Committee, you cannot name a single state that had 
come out in support of the rule and you promised to survey the 
States. Has that survey been conducted and what methodology is 
being used to conduct the survey? 

Mr. Chairman, the rule has far-reaching implications that need 
to be thoroughly, absolutely thoroughly examined, and I thank you 
for your leadership on this Committee. I yield back the time that 
I am absolutely out of, so maybe you will answer this in a letter 
I will send to you. 

Mr. Chairman, I yield back two seconds. 

Mr. SCHWEIKERT. Thank you, Mr. Hall. 

And, Mr. Hall requests a U.C. to put documents in the record? 

Mr. Perciasepe. I will respond for the record. 

Mr. SCHWEIKERT. Put documents in the record, so ordered. 

[The information appears in Appendix II 



53 


Mr. Hall. Thank you. 

Mr. ScHWEiKERT. Even though he is out of time, please give us 
a bit and then we will continue to move on. 

Mr. Perciasepe. Thank you, Mr. Chairman. 

We do have a defined process for picking members of the Science 
Advisory Board. It is a public process. An advertisement goes out 
to get nominees. You mentioned that some of those nominees came 
in. They are screened by the SAB staff for conflicts of interest and 
ethics issues and we do strive to have a diverse board, so I would 
certainly commit to looking at how we can continue to improve to 
do that and it is our intent to have a diverse board. And I want 
to 

Mr. SCHWEIKERT. And on that 

Mr. Perciasepe. — absolutely agree that the states have signifi- 
cant and important — and we need to rely on expertise in the area 
of hydraulic fracturing. 

Mr. SCHWEIKERT. And for the staff sitting behind you, if you 
would be willing to send Mr. Hall a note 

Mr. Perciasepe. Yes. Yes. Absolutely. 

Mr. SCHWEIKERT. — sort of explaining some of the mechanics. 

And with that, Mr. Hall, because I am going to do some switch- 
ing around with my own slot, Mr. Hultgren, please. 

Mr. Hultgren. Thank you. Chairman, so much. I appreciate 
your flexibility on that. 

First, I would ask unanimous consent to submit for the record a 
letter from the Illinois Chamber of Commerce in opposition to the 
rule. I am gravely concerned about what they talk about would sig- 
nificantly add to the already unprecedented level of uncertainty our 
members face from new rules and regulations so I would ask that 
the 

Mr. SCHWEIKERT. U.C. requested. Any objections? 

So ordered. 

[The information appears in Appendix II] 

Mr. Hultgren. Thank you, Mr. Chairman. Thank you. Adminis- 
trator, for being here today. 

It really is crucial that the EPA regulations are based on science, 
so I appreciate you being here so that I can learn and try and ex- 
plain to my constituents the process that you all go through before 
drafting and finalizing new rules and regulations. My concerns will 
deal directly with the scientific advisory board. So the first thing 
I will ask, and I hope this will be a simple “yes” answer, but does 
EPA hold the findings of its scientific advisory board in high es- 
teem? 

Mr. Perciasepe. Extreme high esteem. 

Mr. Hultgren. This is certainly good to hear because science 
should always be the backbone of what you are doing it EPA, some- 
thing your Administrator frequently cites and that we normally 
hear when receiving testimony from your agency before this Com- 
mittee. Interestingly enough, it was not in your 10-page written 
testimony here today. 

I understand that a draft rule is just that, a draft, but you have 
said throughout your testimony that this rule is something that is 
supposed to bring clarity to the jurisdiction that the Agency al- 
ready has. Unfortunately, as we can see from discussion today, this 
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rule is not very clear and my constituents have a number of ques- 
tions about how it will be affecting them. 

In the draft rule, does EPA define what a shallow subsurface 
hydrological connection is? Is this something you leave to further 
examination of the literature or is it expressly defined in the rule? 
And at what depth does water below the surface cease to be shal- 
low subsurface and turn into groundwater? 

Mr. Perciasepe. The use of the shallow subsurface water I 
think — I am going to say I think 

Mr. Hultgren. Does it define — my question was does the EPA 
define what sub shallow subsurface hydrological connection is — or 
is that left to further examination of the literature as expressly de- 
fined in the rule? 

Mr. Perciasepe. It is something that the Science Advisory Board 
is looking at. It is something they gave us some advice on in their 
draft statement, but I want to point out and I want to be really 
clear, groundwater is not covered by this rule. 

Mr. Hultgren. So this is not expressly defined in the rule and 
the depth where water ceases to be shallow surface and turn into 
groundwater is not defined, so that is — although you are saying it 
is not under the rule, the fact is it is not defined of when it turns 
into groundwater and therefore does fit under the rule. 

Let me keep moving because my time is going to go away. 

In comments on the connectivity report, the scientific advisory 
board recommended EPA consider where along a gradient of 
connectivity groundwater connections are of sufficient magnitude to 
impact the integrity of downstream waters. The scientific advisory 
board stated “this represents an important research need for EPA.” 
Considering this is still an active research need and the 
connectivity report is being used by EPA to support the proposed 
rule, how does EPA justify the use of shallow subsurface ground- 
water connectivity to determine jurisdiction? 

Mr. Perciasepe. We use — the rule — and I think there are a num- 
ber of different pieces of what you have just suggested there, but 
the rule uses the connection with subsurface shallow groundwater 
as a way to determine adjacency, not — the groundwater, I want to 
be clear, whether it is shallow, deep, anywhere, is not covered by 
this rule. It is just a hydrologic tool to determine whether or 
not 

Mr. Hultgren. See, the problem is it is unclear where it goes 
from one to the other and that is — if you are having trouble ex- 
plaining it to us, guess what my constituents are having trouble 
doing? 

Mr. Perciasepe. Oh, I am just telling you 

Mr. Hultgren. They are having great difficulty 

Mr. Perciasepe. Subsurface groundwater is not covered by the 
rule. 

Mr. Hultgren. Mr. Perciasepe, but it slips into it. That is what 
they are saying is that it becomes — there is — it is undefined of 
when it moves from sub — shallow subsurface hydrological shallow 
subsurface into groundwater. 

Let me — I have got less than a minute. How can a regular citizen 
be expected to know whether or not they are digging into some- 
thing that would be groundwater which would, as you say, is ex- 
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empt under the rule or shallow subsurface water where the CWA 
comes into play? Is it the responsibility of the landowner to review 
the literature since it is not clearly defined in the rule? 

Mr. Perciasepe. They are both not covered by the rule. 

Mr. Hultgren. So you are saying shallow subsurface water is 
not covered under the rule? 

Mr. Perciasepe. Correct. It is used has a hydrologic tool for field 
people to determine the adjacency of a 

Mr. Hultgren. In the shallow subsurface hydrological connec- 
tion. That is the connectivity. 

Mr. Perciasepe. That is the hydrologic that it looked at to see 
whether the surface water feature might be adjacent to a tradition- 
ally navigable 

Mr. Hultgren. The message I got 

Mr. Perciasepe. Actual groundwater is not jurisdictional. 

Mr. Hultgren. This is less clear to me than when I walked in 
here. I think it is probably the same for my constituents, huge con- 
cern. I hope if nothing else you get the fact that we are concerned 
about this. There is already such a lack of clarity in so many of 
the rulemakings, this one probably more than anything else we are 
hearing huge concerns from business, from farmers. I have got a 
great business community. I have got a great agriculture commu- 
nity in my district. They just don’t understand this and they are 
scared to death. We need clarity. We need to take a step back. 

With that. Chairman, thank you so much for your indulgence 
and I yield back. 

Mr. SCHWEIKERT. Thank you, Mr. Hultgren. 

Mr. Weber. 

Mr. Weber. Thank you. 

Mr. Perciasepe, the proposed rule asserts jurisdiction over peren- 
nial strains, is that right? 

Mr. Perciasepe. Yes. 

Mr. Weber. Okay. Love the short answers. What about intermit- 
tent and ephemeral strains? 

Mr. Perciasepe. Yes. 

Mr. Weber. Okay. Canals and ditches? 

Mr. Perciasepe. Mostly no. 

Mr. Weber. Lakes, estuaries? 

Mr. Perciasepe. Estuaries 

Mr. Weber. Okay. 

Mr. Perciasepe. — lakes, yes. 

Mr. Weber. We put up a map here which is provided by the U.S. 
Geological Survey, USGS, that shows these features in my State, 
the State of Texas where I live. I would love to — I claim it as mine 
of course. I am very proud of it. 

The key shows the colors that correspond to the features. Now, 
missing from this map are wetlands, ditches, and other features 
that the EPA and the Army Corps of Engineers claim jurisdiction 
over. Can you see that map? 

Mr. Perciasepe. I see the map but I want to be clear we are not 
claiming jurisdiction over ditches. 

Mr. Weber. Okay. Well, this map is not for regulatory purposes. 
We had them made by the USGS based on some of the EPA’s — just 
some of the EPA’s definitions. The map is dramatic. But 
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shockingly, what I have read of the proposed rule, the EPA could 
go farther than what we see here. In fact, the EPA cites a study 
that estimated that the USGS maps under-represent drainage net- 
works by 64.6 percent. That is their quote. Scale up the features 
covered by 60 percent and include wetlands, and we are looking at 
a regulated area close to double the size of what is on this map. 
Yet remarkably, you claim that the proposed rule does not — you 
said this in exchange with one of the other Members — it does not 
extend the Agency’s authority. Then he asked you then why do you 
need the rule? 

There is no way that this is what Congress intended. The Su- 
preme Court has rebuked the Agency for claiming authority over 
areas that are remote from waters that are “navigable in fact.” So 
why is the EPA disregarding the Supreme Court and Congressional 
intent? Is the EPA above the other branches of the Federal Govern- 
ment? Are you above the Constitution? 

Mr. Perciasepe. Absolutely not. 

Mr. Weber. I would agree with that. But it doesn’t appear to the 
American public like — that is you all’s mindset. 

Let me follow up on a question asked by Chairman Smith. I un- 
derstand that the EPA has asked the United States Geological Sur- 
vey to make maps similar to this one here for every State. I think 
it is important that the EPA release these maps as part of this 
rulemaking process. Today’s entire hearing has been about what is 
and what isn’t covered by this proposal. And as a part of the Randy 
caucus down there said earlier, and EPA’s answers aren’t making 
the situation any clearer. And I would add the truth isn’t exactly 
flowing around here. The EPA needs to release these maps so our 
constituents can identify for themselves whether they are subject 
to regulation. 

So here today will you commit to releasing these maps that the 
EPA had made before the end of this month so that people can 
comment on them as part of the rulemaking process as the Chair- 
man has requested? 

Mr. Perciasepe. These maps have come up before and I have to 
apologize. I am actually really not familiar with them. 

Mr. Weber. You are in the dark about this? 

Mr. Perciasepe. I 

Mr. Weber. As most of our constituents are about this proposed 
rule. 

Mr. Perciasepe. That is unfair. 

Mr. Weber. Unfair. That is our constituents’ perception out 
there. 

Let me go on. Mr. Chairman, I think that it is important enough 
that if this agency doesn’t release the maps by the end of July, that 
this Committee compel the release. 

My constituents, our constituents are confused and quite frankly 
scared by this proposal, this overreach. I think the only way we can 
get to the bottom of what is being planned here for regulation is 
to see it laid out on a map. So here today I request that you make 
available to us and the American people the maps that the EPA 
had made from the USGS, as well as the wetlands map made by 
the Fish and Wildlife Service. We want these maps. My guess is 
that they were created by — with taxpayer dollars unless I miss my 



57 


guess. They should he available to the taxpayers in full disclosure 
and we want you to make these maps available. 

Mr. Chairman, I yield back 10 seconds. 

Mr. SCHWEIKERT. Sorry, Mr. Weber. And we were discussing 
whether there should be a penalty box for puns. 

Dr. Bucshon. 

Mr. Bucshon. Thank you, Mr. Chairman. 

First of all, I would like to ask unanimous consent to enter into 
the record an analysis of EPA’s connectivity study prepared by GET 
for the Waters Advocacy Coalition. The Waters Advocacy Coalition 
is a large group of stakeholders that have come together with con- 
cerns about the rule and include everyone from farmers to home- 
builders. The analysis point out flaws and with the report’s sci- 
entific vigor and draws into question the report’s usefulness in a 
regulatory context. 

Mr. SCHWEIKERT. And we have a U.C.? 

Mr. Bucshon. Yes. 

Mr. SCHWEIKERT. No objection, so ordered. 

[The information appears in Appendix II] 

Mr. Bucshon. I would also like to introduce a letter from that 
Indiana Chamber of Commerce expressing concerns about the po- 
tential impacts of the rule on Indiana’s economy. 

Mr. SCHWEIKERT. Any objection? So ordered. 

[The information appears in Appendix II] 

Mr. Bucshon. This is a letter to me and I will just read the last 
paragraph from the Indiana Chamber of Commerce. “We ask that 
you stop EPA from finalizing this proposed rule that would create 
a significant amount of uncertainty and would impact the Hoosier 
business community in a detrimental way. It seems like another 
chapter in EPA’s lengthy tome of bureaucratic overreach. It is time 
to put a stop to federal intrusion on intrastate matters, especially 
when the intrusion is occurring as a result of executive fiat versus 
Congressional passed legislation.” 

First of all, I would like to thank you for being here and thank 
you for your work at the EPA. I think just because we may have 
philosophical disagreements doesn’t mean that you are not working 
hard to do your job and I understand that and I thank you for that. 
But we do have some philosophical disagreements probably on this 
proposed rule and I have got some concerns from my Indiana Farm 
Bureau. 

First of all, I mean this has been on the books for 30 years. Why 
now? 

Mr. Perciasepe. The — one of the primary drivers is the fact — 
and this goes back to the previous exchange — that the Supreme 
Court has had two separate — actually more than two but two in 
particular where they have looked at the existing way the agencies 
plural, the Corps of Engineers and EPA, go about making jurisdic- 
tional determination. Where does the Clean Water Act apply? And 
again, where the Clean Water Act applies will only affect anybody 
if they are going to discharge pollution and it doesn’t affect agri- 
culture, so I want to be clear on that. 

But we have to change the way we go about doing that to comply 
with. And that is — you know, and here is where I think I agree 
with the mutual respect thing. I think we are trying to comply with 
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what the Supreme Court has suggested is the way to go about 
doing it and I think it is totally appropriate but there may be a 
different point of view on that. So I am not 

Mr. Bucshon. Okay. I will take you at your 

Mr. Perciasepe. I am with you on that. 

Mr. Bucshon. I will take you at your word on that. 

Mr. Perciasepe. That is what we are trying to do. 

Mr. Bucshon. As far as exemptions go, who has the ability to 
eliminate exemptions once — say, for example — my main concern is 
jurisdictional here on this issue. States, local communities versus 
the Federal Government and the 

Mr. Perciasepe. Yeah. 

Mr. Bucshon. — potential expanded jurisdiction of the Federal 
EPA over the states and the local communities. You know, people 
in agriculture, for example, they are touting 54 exemptions to agri- 
culture, but who has the ability to change the exemptions once the 
jurisdiction is established? 

Mr. Perciasepe. Yeah. Well, the exemptions are pretty — they are 
outlined generally in the Clean Water Act itself and what we are 
trying to do is define them a little bit more clearly working with 
the U.S. Department of Agriculture, particularly the exemptions 
that refer to conservation practices that take place on agricultural 
lands. So that would — those are — we feel they are already exempt 
but the need to clarify specifically which kinds of practices are ex- 
empt are what we are trying to do. We have heard from farmers 
that we are getting too specific and what if they did it in a slightly 
different way; would that then not cover it? So that is the kind of 
thing that we normally would here and try to fix. 

Mr. Bucshon. Yeah, because the concern I have which is many 
of my constituents do, and honestly I think the American people, 
not specific to the EPA but the Federal Government in general, 
once the Federal Government has jurisdiction but then the rules — 
that — you know, then the rules suddenly change. And I think you 
are saying that in healthcare. I am healthcare provider. I was a 
heart surgeon before coming here. You know, once jurisdiction has 
been established at the federal level, backing that away is, first of 
all, nearly impossible; and secondly, the concern is that the rules 
will change, including exemptions for agriculture or anything else. 
And so that is my concern. 

I do have a couple specific questions about 

Mr. Perciasepe. Okay. 

Mr. Bucshon. — farming and I appreciate your response. These 
are concerns from Indiana Farm Bureau that farmers have told 
them. And, for example, ditches, if a farmer has a ditch that runs 
alongside between farm fields and those ditches carry rainwater 
that eventually flows to a stream or river, how can the farmer de- 
termine whether those ditches are excavated only in uplands and 
drain only uplands? 

Mr. Perciasepe. Well, based on what you described, that is what 
it is and it would not be jurisdictional. 

Mr. Bucshon. But the farmer determines that or the EPA deter- 
mines that? 

Mr. Perciasepe. EPA doesn’t determine it. The Corps of Engi- 
neers does the fieldwork. If the farmer wanted to discharge pollu- 
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tion into that or do — or something else, but we try to make it clear 
in the rule and for the first time the definition actually includes 
these exclusions of these kinds of ditches. 

Mr. Bucshon. Okay. If a farmer has a small depression area in 
their farm fields where water ponds after rain, how can a farmer 
know whether these are Waters of the United States under the pro- 
posed rule? 

Mr. Perciasepe. They are not. 

Mr. Bucshon. They are not? 

Mr. Perciasepe. They are not. 

Mr. Bucshon. It says that in the rule? 

Mr. Perciasepe. You know, I don’t know exactly where it says 
it in the rule but they are not 

Mr. Bucshon. Okay. 

Mr. Perciasepe. — ^because they don’t meet the other defini- 
tion — 

Mr. Bucshon. Yeah. 

Mr. Perciasepe. — of being a water. They don’t have a bank and 
a high water mark. They don’t have hydric soils. They are 

Mr. Bucshon. Yeah. 

Mr. Perciasepe. — farmed lands which are 

Mr. Bucshon. Yeah. And that is what I am trying to get at with 
these questions is where the rule — the level of uncertainty on the 
ground out in the community is about the proposed rule generates 
these type of questions. And so that is what needs to be cleared up 
because, again, from my perspective, once the Federal Government 
establishes jurisdiction, retracting that is a very difficult if not im- 
possible, and also there is concern that the rules within that juris- 
diction will change and you are getting this level of uncertainty 
amongst farmers. I just did an event in my district with farmers, 
Indiana Farm Bureau. All of these questions came up. 

Mr. Perciasepe. Right. 

Mr. Bucshon. The main question is jurisdictional, and with that, 
I am going to have to yield back. 

Mr. Perciasepe. Okay. 

Mr. Bucshon. Thank you, Mr. Chairman. 

Mr. Perciasepe. But, rest assured, wet farm fields are not juris- 
dictional. And I — just to add — to be — help a little bit on the juris- 
diction thing, in almost every State, and I think probably every 
State, the States are responsible for implementing the Clean Water 
Act, so the jurisdictional determination may determine where they 
have to do their work but the States are the ones that do most — 
virtually all of the implementation. 

Mr. Bucshon. Thank you. 

Mr. Perciasepe. I am sorry, Mr. Chairman. 

Mr. Schweikert. Thank you. Doctor. 

Professor Massie. 

Mr. Massie. I am not a professor. 

Mr. Schweikert. Yes, but we — never mind. 

Mr. Massie. Very quickly, let me ask you this, Mr. 

Mr. Perciasepe. Bob. 

Mr. Massie. Bob. Okay. Thank you. Do you anticipate having a 
larger budget at the EPA next year or a smaller budget? 

Mr. Perciasepe. The — for 2015? 
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Mr. Massie. Yeah. 

Mr. Perciasepe. The President’s budget that was submitted to 
Congress is smaller than 2014. 

Mr. Massie. Okay. What is the additional cost of implementing 
this new rule? 

Mr. Perciasepe. Well, it is a combination between EPA and 

Mr. Massie. We — well, I ask this question 

Mr. Perciasepe. — the Corps of Engineers. 

Mr. Massie. We met before in the Transportation Infrastructure 
Committee, so I asked the question then. I will ask you again. 
Hopefully we get the same number. What is the cost of imple- 
menting this rule? 

Mr. Perciasepe. If you let me shuffle a paper, I will give you the 
same answer. It is 

Mr. Massie. I will give it to you. I don’t want to put you on the 
spot. It was $100-$200 million. Does that sound about right? 

Mr. Perciasepe. That sounds in the ballpark. 

Mr. Massie. I have the transcript. 

Mr. Perciasepe. I can get it. 

Mr. Massie. Isn’t it a little bit fiscally irresponsible to undertake 
a $100-$200 million project when you anticipate your budget will 
decrease? 

Mr. Perciasepe. When we do those cost estimates, we are doing 
those cost estimates on what the cost to the economy is, so that 
means like 160 to 280 million. 

Mr. Massie. Okay. 

Mr. Perciasepe. And those are permit processing expenses and 
mitigation expenses that might have to come into play if somebody 
wants to get a permit and they have to 

Mr. Massie. So you 

Mr. Perciasepe. They can do the activity but they have to do 
mitigation. 

Mr. Massie. You plan on passing those costs onto the people that 
are going to file for permits? 

Mr. Perciasepe. Well, those are the costs we estimated 

Mr. Massie. Um-hum. 

Mr. Perciasepe. — of doing the permits and also doing the miti- 
gation. 

Mr. Massie. I think it is fiscally irresponsible to undertake this 
new rule that will undeniably cost you more money to implement 
when you know in fact the President acknowledges your budget is 
going to go down. 

Let me ask you another question. Can you have science without 
measurements, without numbers, without units? 

Mr. Perciasepe. For most science you need that. Now, I am 
going to say that 

Mr. Massie. That is — I think so, too. 

Mr. Perciasepe. — there is probably some that you don’t, but 

Mr. Massie. Well, I am looking at the rule here. I can’t find any 
numbers. I can’t find any unit measurements. Let me give you an 
example. The definition of a floodplain, “the term floodplain means 
an area bordering inland or coastal waters that was formed by 
sediment deposition from such water under present climatic condi- 
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tions and is inundated during periods of moderate to high water 
flows.” Is “moderate to high” a scientific term that 

Mr. Perciasepe. I think these are terms that are used routinely 
in the science of hydrology. 

Mr. Massie. Can you — ^you can — okay. Can you convert that to 
gallons per minute, moderate to high? 

Mr. Perciasepe. It depends on the size of the stream and the 
drainage area. 

Mr. Massie. Okay. 

Mr. Perciasepe. Or in the case of the Atlantic Ocean, it is pretty 
big. 

Mr. Massie. You know what, without facts, all you have is an 
opinion, and this leaves it open to opinion. So without units, you 
cannot have science without measurements. 

Let me ask you another question from the definition here. These 
are features that are exempt under this rule. One of them is an ar- 
tificial lake or pond created by excavating and/or diking dry land. 
I own a farm and I have built a few ponds. The last place I would 
put a pond is where there is dry land, where there is no water. 
How can you dike dry land and create a pond for irrigation? 

Mr. Perciasepe. Well, you take an area of a stream that — I 
mean an area of the field or woodland where the slope is in this 
direction and you 

Mr. Massie. Um-hum. 

Mr. Perciasepe. — put up a 

Mr. Massie. So there is a flow of water 

Mr. Perciasepe. — dike and when it rains, the water comes down 
and it 

Mr. Massie. Right. 

Mr. Perciasepe. — settles behind the 

Mr. Massie. So you get some water that is not coming — not just 
landing in the pond but from 

Mr. Perciasepe. Yeah. 

Mr. Massie. — surrounding areas? 

Mr. Perciasepe. Yeah. 

Mr. Massie. So there is a flow across that land? 

Mr. Perciasepe. Yes. 

Mr. Massie. So if the goal here is to create an exemption for 
landowners that they can understand, why wouldn’t you put a sci- 
entific unit of measure in there? Like what is a unit of measure 
for a pond or lake? 

Mr. Perciasepe. Gallons. 

Mr. Massie. It is gallons but that is a little hard to — that is a 
good number. Acre-feet is another word 

Mr. Perciasepe. Acre-feet is a higger one. 

Mr. Massie. — is another one that is commonly used. Yeah. So 
why wouldn’t you put a definition in there that is scientific? Be- 
cause clearly there is flow of water going into this, so there has to 
he some flow. You could define it in gallons per minute or some- 
thing like that, the pond in acre-feet, because it is clearly not going 
to be on dry land if you are creating this or it wouldn’t exist. You 
would have a dry pond, and I have built a few of those, too. 

Mr. Perciasepe. Well, the concept of dry land is that land is 
not 
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Mr. Massie. Explain that to me. 

Mr. Perciasepe. It is not currently a lake or a stream or a river. 
It is 

Mr. Massie. I think it has to he under a roof really to be com- 
pletely dry. There has to be some flow. What I am asking here is 
for some definition 

Mr. Perciasepe. It is a term of art in hydrology. 

Mr. Massie. A term of art. I would like a term of science, like 
when you define a bank, how tall is the bank in feet? 

Mr. Perciasepe. There are criteria for a bank 

Mr. Massie. How 

Mr. Perciasepe. — and there is criteria for a high water mark. 

Mr. Massie. So on the — let’s just — quickly, my time is almost ex- 
pired — on a floodplain, what are the units to define the size and 
scope of a floodplain? 

Mr. Perciasepe. Normally, floodplains are defined by the fre- 
quency — 

Mr. Massie. That is how we define them 

Mr. Perciasepe. The frequency of inundation. 

Mr. Massie. Correct. So why wouldn’t you define a floodplain 
that way instead of leaving it so open-ended to say that it is mod- 
erate to high water flows? 

Mr. Perciasepe. Well 

Mr. Massie. Would you agree that is not a scientific term, mod- 
erate to high? There is no units, there is no number. 

Mr. Perciasepe. We have asked for help in defining the size of 
the floodplain. It is a specific question we have asked in the pro- 
posal. 

Mr. Massie. Well, that is a science that is already established. 

Mr. Perciasepe. Yes. 

Mr. Massie. I suggest you go use some science. Thank you. 

Mr. Perciasepe. So it is 100, 500, you know, we have asked for 
advice on what size and how to do that. 

Mr. Massie. Well, it is very clear science. You could use some 
science in these definitions. Thank you. 

Mr. SCHWEIKERT. Thank you, Mr. Massie. 

Mr. Brooks. 

Mr. Brooks. Thank you, Mr. Chairman. I don’t know, but having 
heard those questions, it sure seems to me that Mr. Massie has a 
doctorate. Maybe we ought to give him an honorary one right here 
and now. 

Mr. Perciasepe. Yes, it was professor-like. 

Mr. Brooks. Mr. Chairman, I have a letter from Jimmy Parnell 
of Alabama Farmers Federation dated July 8, 2014, that I would 
like entered into the record. 

Mr. ScHWEiKERT. Any objection? So ordered. 

[The information appears in Appendix II] 

Mr. Brooks. Thank you, Mr. Chairman. 

It is my understanding that this rule relies on the “significant 
nexus” test to determine what “other waters” would be regulated. 
As all hydrological connections are certainly not significant, can 
you please explain how the Agency plans to identify what con- 
stitutes a significant connection? Does the Agency plan to establish 
some means of quantifying the significance of a hydrological con- 
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nection? If so, can you provide a real-world example of how the de- 
termination would he made? 

Mr. Perciasepe. We have tried to use two key established ap- 
proaches to define when it is significant because I think, as many 
have pointed out already and I think it is worth noting that the 
broader hydrologic cycle, almost anything can be defined as con- 
nected. And so — but significant is a very important component of 
how we are going to have to do the work here. 

So we have proposed that if it is a tributary that runs either all 
the time or seasonally, as Justice Scalia outlined, that it would 
have to be — it would have to have water in it enough that it had 
a defined bank, high water mark, and a bed. Now, there are cri- 
teria for those that are defined in the science of hydrology, so if it 
doesn’t have those characteristics, then we are saying there is not 
enough time that water is flowing in it that it is significant, so it 
is not significant. So that means the puddle in my backyard, my 
roof drains, things like that don’t have those characteristics so they 
are not significant, they are not covered. Wet field, same situation. 
On — and for standing water, obviously if it is a lake that is wet all 
the time or if there is a wetland that has the characteristic hydric 
soils and hydrophytic vegetation that is characteristic in science of 
what a wetland is, then that would be significant. 

Then there are other issues that have — that the Supreme Court 
has asked that be considered, things like adjacency, et cetera. So 
if you have some of these characteristics but you are not adjacent, 
you know, are you — that — and we have proposed some approaches 
to deal with that issue as well. 

Mr. Brooks. All right. Thank you. 

Let me move to my second question. Dr. David Sunding, a Pro- 
fessor at the University of California Berkeley, hardly a conserv- 
ative bastion, has published a report on the Agency’s economic 
analysis of this rule and I am going to quote from his remarks. 
“EPA is proposing an expansion of the definition of the term Wa- 
ters of the United States to include categories of waters that were 
previously never regulated as Waters of the United States such as 
all waters in floodplains, riparian areas, and certain ditches. The 
inclusion of these waters will broaden the scope of the Clean Water 
Act and will increase the cost associated with each program. 

Unfortunately, the EPA analysis relies on a flawed methodology 
for estimating the extent of newly jurisdictional waters that sys- 
tematically underestimates the impact of the definitional changes. 
This is compounded by the exclusion of several important types of 
cost and the use of a flawed benefits transfer methodology which 
EPA uses to estimate the benefits of expanding jurisdiction. The er- 
rors, omissions, and lack of transparency in EPA’s study are so se- 
vere as to render it virtually meaningless.” Now, those are Dr. 
Sunding’s words, not mine. 

How can Congress or the public adequately evaluate the sci- 
entific and economic impacts of EPA’s proposal if the economic 
analysis is as problematic as Dr. Sunding indicates? 

Mr. Perciasepe. Well, I — we have that report. I haven’t person- 
ally read it yet but it is certainly going into the docket. We will for- 
mally put it in our docket for this rule and we will analyze it and 
see what we may need to do to our economic analysis. But I can 
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tell you right off — and we had a discussion about this earlier and 
I was probably less successful than I would desire to explain this — 
but all floodplains are not jurisdictional waters. Just the fact that 
it is inundated, let’s say, annually by a spring flood or every ten 
years by a ten-year flood does not make it jurisdictional. It is just 
an indicator that the water that is there all the time or under 
those other characteristics I just mentioned to you then would be 
jurisdictional because they are adjacent to the other stream. We 
use it as a way to determine in the science of hydrology whether 
it is adjacent. 

So if you make an assumption that the entire landmass of a 100- 
year floodplain would somehow require a permit and everything, 
then you get into this situation that I think that analysis did 
where is that we are underestimating. But I am — I want to be 
more clear on that and we are going to look into that in more de- 
tail. 

Mr. Brooks. Thank you, Mr. Chairman. 

Mr. SCHWEIKERT. Thank you, Mr. Brooks. 

Mrs. Lummis. 

Mrs. Lummis. Thank you, Mr. Chairman. And thank you, Mr. 
Perciasepe, for being here. 

This is the rule that terrifies people in my State more than any 
other rule that the Federal Government is proposing right now, so 
my questions are going to be very specific. 

Mr. Perciasepe. Okay. 

Mrs. Lummis. But I want you to know how terrified people are. 

Now, I am from the West. I am from Wyoming where water is 
scarce, precious, carefully administered and the resource about 
which we worry the most and fret the most. And you just have peo- 
ple in the West completely terrified about this. I just want you to 
know that. Part of the terrifying effects of this is that the Supreme 
Court rejected the Clean Water Act jurisdiction over isolated ponds 
because they lacked a significant nexus to navigable waters, and 
we don’t understand why the panel of scientists is not focusing on 
what significant nexus means. Instead, this rule is focusing on con- 
nection and connectivity. The Courts have repeatedly said that a 
connection is not enough and yet the EPA is basing this rule on 
a report that evaluates connections. 

So I would argue that that is among the umbrella basis for our 
huge concerns. The Western Governors are concerned, the Western 
Attorneys General are concerned, the Western state engineers are 
concerned, the water users are concerned, the local water adminis- 
trators are concerned. It is an enormous issue. 

Laying that groundwork, here are my specific questions. We 
don’t understand why the EPA allowed only an additional 20-day 
comment period on the interpretive rule on the ag exemptions. 
There are some exemptions, 56 practices that are exempt as I un- 
derstand it, but there are 100 other practices that we believe 
should be added to this list. Here are my questions. Please provide 
a detailed analysis of how the National Conservation Resource 
Service conservation practice standard for irrigation canal or lat- 
eral, that is Code 320, aligns with the treatment of these facilities 
in the proposed rule for the hearing record. 
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Mr. Perciasepe. I can’t do that off the top of my head but I am 
happy to do it for the record. 

Mrs. Lummis. Fabulous. And the other questions that I have are 
going to be for the record as well. 

Mr. Perciasepe. Okay. 

Mrs. Lummis. Please provide us how the NRCS conservation 
practice standard for an irrigation field ditch. Now, this ditch, this 
is Code 388, aligns with the treatment of ditches in the proposed 
Waters of the United States Rule. 

Please discuss how the NRCS standards for a pumping plant, 
this is Code 533; a stream crossing, that is Code 578; and a struc- 
ture for water control, this is Code 587, align with the regulatory 
consequences of the Waters of the United States Proposed Rule. We 
need detailed written analyses of these for the hearing record. 

We also need an analysis in the rulemaking docket so people 
have an adequate opportunity to consider and comment on these 
analyses. These are the kinds of details that have heretofore been 
left out, and when you couple the fact that this scientific committee 
that was assembled has I think 2 people out of 50 that are con- 
nected to tribes. States, and local water regulators provides no 
comfort for us. And those two that came from state agencies both 
came from the California EPA. There is almost no state agency 
that is more disparate from my State, our tribes, our counties, our 
water regulators’ frame of reference than the California EPA. The 
only other agency that is more disparate is the U.S. EPA. So in 
other words we really feel from the West that this scientific com- 
mittee has no expertise in our water jurisdiction, concerns, quan- 
tity, quality, and as I said at the beginning of my remarks, there 
is just no rule that terrifies us more. 

Thank you, Mr. Chairman. I yield back. 

Mr. SCHWEIKERT. Thank you, Mrs. Lummis. And hopefully staff 
got that list and you will be able to respond 

Mr. Perciasepe. Well, it looks like we will be able to get it some- 
how if — I tried to write them all down. Thank you. 

Mr. SCHWEIKERT. All right. Thank you, Mrs. Lummis. 

And now it is finally my turn and I have two letters I wish to 
put into the record. Without objection, seeing we are the last two 
here — if there is an objection, I am going to be really worried — from 
my Irrigation & Electrical Districts Association of Arizona and Na- 
tional Stone, Sand, and Gravel Association. 

No objection, so ordered. 

[The information appears in Appendix II] 

Mr. SCHWEIKERT. It has been fascinating to listen to this be- 
cause — and I should disclose about six weeks ago right down the 
hall we did one of those things we tried to do with big pieces of 
legislation where you invite in a handful of lawyers, and this is an 
interesting group. A couple of lawyers — I think one had actually 
even been staff over at the EPA so they weren’t necessarily the ide- 
ological set and we did that sort of game theory. Let’s sort of walk 
through the sections of this rule and see what it models, see what 
this means, how absurd could you take it, where would a court 
take it? 

And I think from those sorts of discussions that is where you are 
picking up the stress 
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Mr. Perciasepe. Yeah. 

Mr. SCHWEIKERT. — from many of us up here. It may not he what 
you intended but it is what the words say and particularly in a liti- 
gious world that we are in right now where if the words have any 
movement, someone is going to litigate on it. 

So could I beg of you — and I know this is sort of a lightning 
round — let’s do floodplains for a moment. In the discussion here 
floodplains kept being sort of adjacent to an active waterway. For 
those of us from the desert Southwest, if you were ever to look at 
Maricopa County, third most populous or fourth most populous 
county in the United States, but the top part of my county has 
huge, huge areas that are designated as floodplains even though it 
may be the every-other-year monsoon season. How does that fall 
into this? I mean there are areas up there were you have to get 
a 404 permit to do almost anything. 

Mr. Perciasepe. Well, I am going to — so we have asked that we 
get some comment on the concept of using a floodplain, which is 
obviously associated with a water as a mechanism — a science-based 
mechanism to determine if there are waters in that floodplain, not 
at the moment it is flooding but 

Mr. ScHWEiKERT. You know, we are probably not used to the 
word floodplain 

Mr. Perciasepe. Yeah. 

Mr. SCHWEIKERT. — for those of us in the desert Southwest where 
I may get 14 inches a year and it comes on a Tuesday. 

Mr. Perciasepe. Yeah. Right. And so that floodwater, you know, 
those lands that are flooded on that particular — ^you know, I have 
been in Arizona during the monsoon season and — along the Salt 
River or Rio Salado, the — you mentioned — the Chairman men- 
tioned I worked at the Audubon society. I worked on that nature 
center, the Nina Mason Pulliam Nature Center down on think it 
is Center Street. 

Mr. SCHWEIKERT. Yeah. 

Mr. Perciasepe. So we are using that to say, look, if this area 
floods, then if there is a stream in that area or a wetland in that 
area, then the chances are it is probably — has some connection to 
that 

Mr. SCHWEIKERT. So 

Mr. Perciasepe. — to the main river. But it doesn’t mean that 
the whole floodplain is somehow — ^becomes like a dry 

Mr. SCHWEIKERT. You know, let’s grind through this sort of in a 
mechanical 

Mr. Perciasepe. Yeah. Okay. 

Mr. SCHWEIKERT. — and then let’s do sort of a case scenario. So 
I am elated you have some experience with the desert Southwest. 
So those floodplains, water does run through them and they run 
down and eventually hit another wash that hits another wash that 
eventually ends up in the Verde River and the Verde River eventu- 
ally ends up in the Salt River and then your Rio Salado project. 
So in that case you would see a nexus. 

Mr. Perciasepe. On the — there would be a nexus on the riv- 
erbed, you know, in terms of jurisdiction, and if there was another 
river or wetland feature that met those other characteristics, had 
a bed, bank, and a high watermark or hydric soils and vegetation. 
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then it would be looked at as being adjacent to that water. But the 

entire floodplain — and this is 

Mr. SCHWEIKERT. No, no, no. That wasn’t my question. 

Mr. Perciasepe. Okay. Okay. 

Mr. ScHWEiKERT. My question was that wash — let’s back up a lit- 
tle because you have the experience. Salt River bed 

Mr. Perciasepe. Yeah. 

Mr. SCHWEIKERT. Navigable? Should it fall under the Waters of 
the United States? 

Mr. Perciasepe. No. It is probably not navigable except for a few 
times a year. 

Mr. SCHWEIKERT. But would it fall under your jurisdiction? 

Mr. Perciasepe. But it would fall under a tributary that is tribu- 
tary to a traditional navigable 

Mr. SCHWEIKERT. So it would? 

Mr. Perciasepe. — and could — the quality of the Salt River could 
affect the quality of the navigable water. 

Mr. SCHWEIKERT. Okay. 

Mr. Perciasepe. And I think that is how the Supreme Court 

tried to use the concept of if it affects downstream the 

Mr. SCHWEIKERT. Okay. Well, in my remaining — and the beauty 

of playing Chairman is I am 

Mr. Perciasepe. Yes. Yeah. 

Mr. SCHWEIKERT. — giving myself more time. So let’s do a little 
game theory. I have an occasional creek behind my home, which 
runs at certain times of the year, and I go out and I take shovels 
and shovels and shovels of dirt and throw it in there. Did I violate 
the rule? And that creek runs down to a river. 

Mr. Perciasepe. And you are saying that that creek has water 

in it every year or is it just rain? Is it an erosional feature 

Mr. SCHWEIKERT. Let’s say it is running at that time and I am 
throwing dirt into it, pollutant as defined and so in that case I 
would have needed a 404 permit to be throwing that dirt in? 

Mr. Perciasepe. You know, it is just — really — I mean there are 

so many reasons why it might not be. I can’t really focus on 

Mr. SCHWEIKERT. And this actually came from our legal 

Mr. Perciasepe. Yeah. 

Mr. SCHWEIKERT. — workgroup last month. Okay. So how about 
if it is an occasional where this time I am throwing dirt into it and 
it is dry but I am changing sort of the structure of it. But when 
water does come down, it is going to pick up the additional sedi- 
ment and run it down to the Verde River in my area. Still probably 
would fall under 

Mr. Perciasepe. Yeah. Recognizing I have a modest amount of 

familiarity 

Mr. SCHWEIKERT. Um-hum. 

Mr. Perciasepe. — with what that place probably looks like even 
if you didn’t put the dirt in there, I don’t know that it would be 

noticeable 

Mr. SCHWEIKERT. Okay. 

Mr. Perciasepe. — because you have got a dry situation where 

the sand and the 

Mr. SCHWEIKERT. Um-hum. 
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Mr. Perciasepe. — smaller grains and even the stones depending 
on how torrential the rain might be are going to move downstream. 

Mr. ScHWEiKERT. But you can see where that becomes a really 
interesting standard. So now the standard is noticeable. 

Mr. Perciasepe. Well, I am 

Mr. Schweikert. It is not 

Mr. Perciasepe. I am sorry. I am sorry. I am just speaking 

Mr. Schweikert. No, no, no 

Mr. Perciasepe. You are trying to engage me in a conversa- 
tion — 

Mr. Schweikert. No — ^yeah. No, no, I am not trying to 

Mr. Perciasepe. Trying to be a lawyer here. 

Mr. Schweikert. I am trying to get even my own head around 
it 

Mr. Perciasepe. Yeah. 

Mr. Schweikert. — because I have had groups of very smart law- 
yers and some of them not ideological at all — they are just good 
lawyers — who are way over here saying, oh, they don’t mean that 
and over here saying I am going to sue and I am going to litigate 
and I am going to win on this because 

Mr. Perciasepe. Right. 

Mr. Schweikert. — here is how it is worded. So that is where 
the fear comes because 

Mr. Perciasepe. Yeah. 

Mr. Schweikert. — for many of us who live out in the desert 
Southwest, we ride our horses through washes, we plant palo verde 
trees and then we fertilize them alongside those washes. Have I 
just created a pollutant because that pollutant runs down and 
eventually hits a dry Salt River bed. Well, the dry Salt River bed 
hasn’t run water down to the Colorado in, what, 30-some years. 
Maricopa County is one of the places on Earth where we recycle 
every drop of our water. We do some great stuff. 

Mr. Perciasepe. Yeah. I agree. 

Mr. Schweikert. Also, last two things and I know I am way over 
my time, I know there was some frustration shared from you on 
people you thought were pushing things, maybe exaggerating, 
conflating, but we even did it in the conversation here of folks talk- 
ing about drinking water. Well, that is a different statute so we 
have to be careful on — for all of us conflating. 

Last bit on ditches, okay, let’s say I have a ditch; we will call it 
the Central Arizona Project, the world’s longest aqueduct, and it 
puts water into a large lake. Lake Pleasant, and then picks that 
water back out of that lake and continues to move it through my 
state. The fact it was parked in — because the lake is under the ju- 
risdiction currently and in the future rule, right? So did the trans- 
fer from that ditch into a holding lake and then transferred back 
into a ditch all of a sudden turned the water movement there 
under this rule. 

Mr. Perciasepe. You know, I am not 100 percent familiar with 
that situation. I have some familiarity, but the Central Arizona 
Project would not be 

Mr. Schweikert. But 

Mr. Perciasepe. — jurisdictional in any way, shape, or form. 
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Mr. ScHWEiKERT. But the ditch itself — I know you have said a 
couple times a ditch is not, but this is a different mechanic. Re- 
member, we put it into a regulated lake as a holding. 

Mr. Perciasepe. Well, you know, irrigation ditches are not 

Mr. ScHWEiKERT. But this is — but you can start to see these are 
where we are 

Mr. Perciasepe. Is this lake — I apologize for not having 

Mr. SCHWEIKERT. Lake Pleasant. 

Mr. Perciasepe. Is it used to recharge groundwater? 

Mr. SCHWEIKERT. No. No, no. That is — this is actually mostly for 
water 

Mr. Perciasepe. Supply? 

Mr. SCHWEIKERT. — supplies, irrigation supplies, municipal sup- 
plies — 

Mr. Perciasepe. I 

Mr. SCHWEIKERT. — but it is also a large recreational lake. 

Mr. Perciasepe. Yeah, I would — I 

Mr. SCHWEIKERT. So a large — ^but you could start to see where 
we have some design issues because also in desert Southwest type 
of agriculture we use a lot of ditches where we will gather water, 
run it around, and then put it back. 

Mr. Perciasepe. The danger you have with the guy at the top — 
you know, in either top of the food chain, you know, trying an- 
swered these technical questions on particular matter is difficult, 
but our approach we do not want irrigation systems to be jurisdic- 
tional. We certainly don’t want ditches that if you took the water 
away they just go back to being what the land that it was. I mean, 
that 

Mr. SCHWEIKERT. There will be some other discussions and if we 
have time, we will send you a couple notes saying there may be a 
need to change some of that ditch language because, particularly 
for those of us in the desert Southwest, the way we use them, it 
is a constant transferring back and forth from different types of 
bodies and different types of uses and, so, you can see where some 
of the concerns are. 

And I think with that, because it is not like I haven’t gone double 
my allotted time, so I appreciate everyone’s patience. I need to 
thank you as our witness. 

To the Members of the Committee, if they have additional ques- 
tions for you — and we will ask you to respond to those in writing. 
The record will remain open for two additional weeks, comments 
and written questions from any Members. 

The witness is excused. Thank you for 

Mr. Perciasepe. Thank you, Mr. Chairman. 

Mr. SCHWEIKERT. — joining us. Anything else? 

All right. And then we are adjourned. 

Mr. Perciasepe. Thank you. 

[Whereupon, at 12:15 p.m., the Committee was adjourned.] 
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Answers to Post-Hearing Questions 

Responses hy The Honorable Robert W. Perciasepe 

QUESTIONS FOR THE RECORD 
The Honorable Lamar Smith (R-TX) 

U,S. House Committee on Science, Space, and Technology 

Navigating the Clean Water Act: Is Water Wet? 

Wednesday July 9, 2014 

Questions for Mr. Perciasepe 

l.EPA conducted a literature review on the connectivity of streams: The Connectivity of 
Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific 
Evidence. 

a. Does the ’’connectivity" report supplement the proposed rule? 

Response: I'hc agency’s draft report, Connectivity of Streams and Wetlands to Downstream Waters: A 
Review and Synthesis of the Scientific Evidence, was developed by the EPA’s Office of Research and 
Development to inform the EPA and U.S. Ai-my Corps of Engineers proposed rulemaking related to the 
jurisdiction of the Clean Water Act, The report provides scientific support for the rulemaking but is not 
a supplement to it. 

b. If the Science Advisory Board recommends changes to the "connectivity” report or the 
science underlying the proposed Waters of the U.S. rule, w'ill you recommend to re- propose 
the rule? 

Response: The EPA final Connectivity Report was issued January 1 5, 201 5, and reflects the comments 
of the Science Advisory Board’s final recommendations. The final rule will be consistent with the best 
science, including information in the final Connectivity Report. 


2. Why did EPA write the rule and formally propose it before waiting for the Science Advisory 
Board to complete their review process? 

Response: As noted above, the EPA developed a draft scientific assessment that is based on more than 
1,000 pieces of previously peer-reviewed and publicly available literature. This draft report had already 
undergone an independent peer review prior to proposal and reflects edits made in response to that peer 
review', and received generally positive peer review feedback from the Science Advisoiy Board, which 
the EPA is currently addressing. The final rule will be consistent with the best science, including 
information in the final Connectivity Report. 


3. What is the EPA position on whether or not there are any isolated wetlands or waters? 

Response: The SAB’s final peer review report concludes that wetlands and open waters have a gradient 
of connectivity to downstream waters. EPA agrees with this conclusion. 


4. Nancy Stoner recently claimed that this rule does not regulate groundwater. Does the Clean 
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Water Act give the EPA jurisdiction over groundwater? 

a. Please provide a detailed legal rationale and any supporting examples or precedent. 

Response; The agencies have consistently interpreted the CWA to exclude groundwater from the 
geographic scope of the waters of the United States. 

b. If it does not, then does EPA use "ground water" as a means of establishing a "connection?" 
Please provide a detailed legal rationale and any supporting examples or precedent. 

Response: The agencies’ proposed rule is consistent with the law and current practice. For, example, the 
agencies’ 2008 post-Rapanos guidance states, “f/ntfer this definition, the agencies consider wetlands 
adjacent if one of following three criteria is satisfied. First, there is an unbroken surface or shallow .mh- 
surface connection to jurisdictional waters. This hydrologic connection may be intermittent."' The 
agencies have made determinations since the Rapanos guidance which established jurisdiction using 
shallow subsurface hydrologic connections for adjacency. 


5. Some of the scientists on the SAB panel that is reviewing EPA's Draft Connectivity Study 
have commented that "when you step on the flood plain you are stepping in the river. " Do you 
agree with those scientists? 

Response: Under the CWA and the agencies’ regulations, the lateral extent of non-tidal tributary 
jurisdiction in the absence of adjacent wetlands extends to the Ordinary High Water Mark. 


6. What is your legal justification for aggregating the impacts of isolated waters or 
wetlands? Please provide a detailed legal rationale and any supporting examples or precedent. 

Response; The agencies’ proposed rule would rely on the Supreme court decision in Rapanos as the 
basis for evaluating whether or not a water alone, or in combination with other similarly situated waters 
in the region, have a significant effect on the chemical, physical, and biological integrity of the 
traditional navigable waters 


7. When the SAB panel reviewing the science behind this Clean Water Act rulemaking meets 
publicly, EPA has refused to make a transcript of the proceedings available or an archived 
webcast for the public, 
a. Why? 

Response: It has been a long-standing SAB practice that committee and panel meetings are not 
transcribed or recorded. Summary minutes of SAB committee and panel meetings are prepared and 
always made available to the public. Details regarding the conduct of SAB meetings are available on 
the SAB website at www.epa.eov/sab . The science report (Connectivity of Streams and Wetlands to 
Downstream Waters; A review and synthesis of the scientific evidence) is available online: 
http://cfpub.epa.gov/ncea/cfm/rccordisDlav.cfm?deid=296414 . The report was thoroughly reviewed by 
the agency’s independent Science Advisory board (SAB). The SAB has posted information on the 


^ hap://water.eDa.vov/Iawsrees/Euidaiice/wetlands/uDlo3d/2008 12 3 wetlands CWA Jurisdiction Following Rap anos!202 
08 -pdf . 
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background, process for the formation of the ad hoc review panel, advisory meetings and report 
development, and the final peer review report on their website: 

httD://vosemitc.epa.gov/sab/sabproduct.nsf/02ad90bl36fc21ef85256eba00436459/7724357376745f4885 
2S79e60043e88c!OpenDocument&TableRow=2.3#2 . Summary notes (minutes) for each meeting of 
the ad hoc panel and chartered SAB concerning the Connectivity Report has been posted on the SAB 
page under the tab “Advisory Meetings and Report Development.” The agency’s response to the SAB’s 
final peer review report was posted on the same page as the Connectivity report under the tab “Related 
Links.” 


b. Will you commit to make either the transcripts public or archived webcasts available to the 
public? Summaries of meetings are not adequate. 

Response: Live access by phone is available for most SAB committee and panel meetings. In addition, 
live streaming webcasts of SAB committee and panel meetings are provided if there is sufficient public 
interest in the proceedings. These webcasts are live events designed to share the real time public 
meeting with all interested parties who wish to watch or listen. The webcasts are not archived. The 
SAB Staff Office makes all meeting materials available to the public, including draft and final reports. 


8. Is EPA's use of non-public scientific data consistent with the agency's Scientific Integrity 
Policy? Please provide a detailed legal rationale and any supporting examples or precedent. 

Response: The EPA’s use of non-public scientific data is consistent with the agency’s Scientific 
Integrity Policy. Non-public data can take a variety of forms, e.g., data claimed as confidential business 
information, Personally Identifiable Information, or data owned by third parties who provide analyses to 
the EPA but deny the EPA access to the underlying data. The Scientific Integrity Policy promotes a 
culture of transparency. At the same time, it acknowledges the Privacy Act and other laws, regulations 
and policies that might limit some data disclosure. See Science Integrity Policy at 2. In particular, the 
Science Integrity Policy recognizes that the EPA often uses data and information generated by third 
parties to inform its decisions. See Science Integrity Policy at 2, n.2. The Policy neither forecloses their 
use nor compels their disclosure. Instead, the Policy focuses on the data’s quality, noting that, under the 
agency’s Information Quality Guidelines, the EPA must review and document the quality and soundness 
of this type of data prior to use. See Science integrity Policy at 2, n.2. 

In the interests of transparency, the Policy also calls upon the EPA to use non-proprietary data and 
models “when feasible.” See Science Integrity Policy at 4. But even this encouragement recognizes 
feasibility as a limiting factor. Simply put, sometimes the EPA needs to use proprietary data and models 
to support its policy decisions, even though this information cannot be disclosed to the public. Nothing 
in the Scientific Integrity Policy prevents the EPA from doing so. 

Similarly, as part of its stakeholder outreach or collection of public comments, the EPA often obtains 
analyses relevant to its decision-making from trade associations, non-govemmental organizations or 
other interested members of the public. But sometimes the stakeholders do not supply the underlying 
data. The EPA evaluates the quality of these analyses as it would any other information and makes both 
the analyses and its views available to the public. 

The EPA honors the Scientific Integrity Policy in its decision-making. 
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9. Will you guarantee that all data supporting this rule is publically available? 

Response: The rulemaking process will proceed in a legally appropriate and transparent process 
consistent with the Scientific Integrity Policy and the Administrative Procedures Act. 


10. Does the SAB need permission from EPA to answer questions from Congress or the public? 

Response: The full policy on SAB interaction with Congress and the public is available at the SAB’s 
website at 

http://voseiTiite.epa.gOv/sab/sabproduct.nsf/WebSABSO/Membership%20Iiiformation70penDocument . 

With respect to ceifain congressional inquiries that implicate agency resources, discussions have been 
ongoing regarding the proper lines of communication between members of Congress and appointed 
members of the EPA’s federal advisory committees, including the Science Advisory Board. 


11. Does the SAB or the SAB Chair need permission to testify before Congress? 

Response: SAB members are free to testify before Congress. However, SAB members are encouraged 
to not discuss topics specific to ongoing reviews until deliberations are completed and the final findings 
report is finalized and approved by the Chartered SAB. The EPA encourages panel Chairs to be the 
primary spokesperson for the panel and to respond to Congressional requests to testify. The fuil policy 
on SAB interaction with Congress and the public is available at the SAB’s website at 
httD://vosemite.epa.gov/sab/sabpi'oduct.nsf/WebSABSO/Membership%20lnformation?Open Document . 


12. If the scientists on the SAB panel have legal questions, who do they ask? Do they have lawyers 
who are independent from EPA? 

Response: If scientists on an SAB panel have questions or require information from the EPA, they are 
instructed to contact the Designated Federal Officer (DFO) for the panel. The DFO then contacts the 
appropriate EPA office to obtain the information needed to respond to the questions. The agency’s 
primary source of expertise on legal matters is the EPA’s Office of General Counsel. 


13. An early version of the "connectivity" report was reviewed in a process managed by a 
contractor, Eastern Research group. While your Agency has provided us with a list of individuals 
involved in that review, you have not released 1) the contractor-provided report, 2) the original 
EPA draft, or 3) the charge questions posed to these reviewers. Please provide those documents 
along with the contract agrcemcnt(s) and any related correspondence. 

Response: The contractor-provided report was part of the publicly available docket as a supporting 
document for the proposed rule since the opening of the public comment period. In the docket, the 
document is listed as “Post-Meeting Comments for First Peer Review of EPA’s Draft Report: 
Connectivity of Streams and Wetlands to Downstream Waters - A Review and Synthesis of the 
Scientific Evidence (independent external peer review report)” and is available at 
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http://w"ww.regulations.gov/#!documentDetail;D=EPA-HO-OW-201 1-0880-0005 . This document is 
arranged by the charge questions the EPA provided to the peer reviewers. 


14. Last month you testified to Congress that "We are ... working with our partners in the states 
and tribes to assure their voices are effectively represented as we proceed through this 
rulemaking." 

You agreed in the hearing that in some areas, like local water qualify or the regulation of some oil 
and gas activities, state and local officials have more expertise than EPA. Will you commit to 
appointing geographically-diverse state and local experts to EPA expert panels in the future? 

Response; EPA believes that providing geographic diversity is an important principle for the 
membership of the agency’s advisory panels. As an example of the agency’s interest in promoting such 
diversity, the EPA asked the EPA’s Local Government Advisory Committee's Protecting America's 
Waters Workgroup for advice and recommendations on the proposed rule. The LGAC Protecting 
America's Waters Workgroup held a series of public meetings to hear from local elected and appointed 
officials at several geographic field locations. The workgroup meetings provided an opportunity for the 
workgroup to hear from local officials on local issues of concern related to the proposed rule. State, 
local, and tribal officials were invited to attend these open meetings. The Local Government Advisory 
Committee is a formal advisory committee chartered under the Federal Advisory Committee Act and is 
composed primarily of local, state, and tribal elected and appointed officials from around the country. 
The LGAC sent their final recommendations to the Administrator on November 5, 2014, which the 
agencies will carefully consider as they work to develop a final rule. 


15. If a small business has never obtained a permit under the CWA before, practically speaking 
how do they know if they need to get a permit? 

a. How long on average does it take the EP A/Corps to determine if the small business needs a 
permit? 

b. If it is determined they do need a permit, how long would it take and what are the costs and 
expenses involved? Are there consultants or lawyers that are usually hired? 

Response: CWA section 404 and 402 permits applications are reviewed by authorized state programs or 
the Corps of Engineers in the great majority of circumstances. State and federal agencies work to be 
responsive to all permit applicants, including small business applicants. If a small business has a 
question regarding the need for a permit, they are encouraged to contact their state or Corps permit 
office. Most proposed pollutant discharges are approved under General permits that are designed to be 
authorized in a timely manner so that applicants are not delayed and to reduce any costs associated with 
the review process. 

c. If a small business doesn't know that they do indeed need a permit, is there an exemption for 
honest mistakes? 

Response: The Clean Water Act is a strict liability statute and Congress did not provide within the Act 
an exception for honest mistakes. However, one of the primary goals of the agencies’ current 
rulemaking effort is to provide additional clarity regarding the jurisdictional scope of the Clean Water 
Act. In this way, the agencies seek to minimize potential confusion regarding Clean Water Act 
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jurisdiction. The agencies seek to proactively provide information and assistance to small businesses 
and other stakeholders to ensure they are aware of Clean Water Act requirements. To the extent an 
unauthorized discharge of pollutants does occur, the agency would consider the applicable 
circumstances of each case and would work with the small business to resolve the violation in an 
appropriate manner under one of the multiple options available. 

d. Can competitors sue to challenge determinations or permits? 

Response: The Clean Water Act includes “citizen suit” provisions that allow third parties to challenge 
the government for issuance of a permit. A competitor could sue, but they would be subject to the 
limitations and requirements provided in Section 505 of the Act. Section 505 of the Act includes a 
requirement to give notice to the EPA, the state and the alleged violator. In addition, the jurisdictional 
requirements of federal courts, such as standing and ripeness, would apply to any citizen suit. 


16. Many small businesses have stated that this would have a disproportionate impact on them, 
and have asked that a Small Business Regulatory Fairness Act (SBRFA) Panel be convened. Why 
have you not held a SBRFA panel? 

Response: The Regulatory Flexibility Act generally requires an agency to prepare a regulatory flexibility 
analysis for any rule subject to notice-and-comment rulemaking requirements under the Administrative 
Procedure Act or any other statute unless the agency certifies that the rule will not have a significant 
economic impact on a substantial number of small entities. As part of their “Waters of the U.S.” 
rulemaking, the EPA certified that the proposed rule will not have a significant economic impact on a 
substantial number of small entities. 

Under the RFA, the impacts of concern are significant, disproportionate adverse economic impacts on 
small entities subject to the rule, because the primary purpose of the initial regulatory flexibility analysis 
is to identify and address regulatory alternatives “which minimize any significant economic impact of 
the rule on small entities.” 5 U.S.C. 603. The scope of regulatory jurisdiction in this proposed rule is 
narrower than that under the agencies’ existing regulations. Because fewer waters will be subject to the 
eWA under the proposed rule than are subject to regulation under the existing regulations, this action 
will not adversely affect small entities to a greater degree than the existing regulations. The agencies’ 
proposed rule is not designed to “subject” any entities of any size to any specific regulatory burden. 
Ratiier, it is designed to clarify the statutory scope of the “waters of the United States,” consistent with 
Supreme Court precedent. This action if promulgated will not have a significant adverse economic 
impact on a substantial number of small entities, and therefore no regulatory flexibility analysis is 
required. 

At the same time, the agencies recognize the substantial interest in this issue by small governmental 
jurisdictions and other small-entity stakeholders. In light of this interest, the EPA and the Corps 
determined to seek early and wide input from representatives of small entities while formulating a 
proposed rale. This process has enabled the agencies to hear directly from these representatives, at an 
early stage, about how they should approach this complex question of statutory interpretation, together 
with related issues that such representatives of small entities may identify for possible consideration in 
separate proceedings. The EPA has also prepared a report summarizing their small entity outreach to 
date, the results of this outreach, and how these results have informed the development of this proposed 
rule. This report is publicly available in the docket for this proposed rule. Finally, on October 1 5, 2014, 
the agencies hosted a second roundtable to facilitate input from small entities, which included 
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participants from two small government jurisdictions. A summary of this roundtable is also available in 
the docket for the proposed rule. 


17. There are a number of manufacturers that have multiple facilitic,s in different states and 
multiple EPA and Corps regions. There arc manufacturers that do not use storm water .systems 
but instead use a system of ditches, impounds, and fields. 

a. How do you currently deal with this situation? 

b. Under this rule could these facilities potentially have to get NPDES permits? Is there the 
potential for any other types of permits? Provide a detailed legal rationale. 

c. Assuming that they do, how long it docs take to obtain these permits and what are the 
associated costs and expenses? 

d. Where in the economic analysis did EPA study the cost of compliance if it turns out additional 
permits are needed? 

c. Since permits are only good for a maximum of 5 years, did the Agency consider complications 
that might arise when currently permitted sources are up for review again? 
f. Who bears the burden of these additional expenses? 

Response: The EPA and the Corps work hard to be as consistent as possible among their regional and 
district offices in implementing the Clean Water Act. In some cases, a state program may have broader 
or more stringent requirements than required under the federal Clean Water Act, and the Clean Water 
Act specifically recognizes the states' prerogative to be more stringent. It is our intent that the proposed 
rule would not change current jurisdictional status of stormwater systems, and the proposed rule would 
reduce, not expand, jurisdiction over ditches. We are working now to improve the final rule to make it 
consistent with our intent and in consideration of public comments. To the extent a particular activity 
may require a Clean Water Act permit, the NPDES permitting authority (typically an authorized state), 
or the Corps, as appropriate under section 404, could provide assistance. 

As a general matter, industrial facilities must obtain coverage under an NPDES permit for stormwater 
discharges if they are discharged to a waters of the U.S. and the category of industrial facilities has been 
identified for regulation in the EPA's stormwater regulation (see 40 CFR 122.26(b)(14)) or if the 
stormwater discharge has been designated as needing a permit on a case-by-case basis by either an EPA 
Region or the State NPDES permitting authority. Section 402(p)(2) of the Clean Water Act requires 
NPDES permits for industrial stormwater discharges. The NPDES permit regulations at 40 CFR Parts 
122, 123, and 124 detail who must obtain a permit, what requirements the pennit must have, and the 
procedures for permit issuance. 40 CFR § 122.26 is the primary regulation governing stormwater 
discharges associated with industrial activity. Where the EPA issues NPDES permits, the agency 
provides coverage for most stormwater discharges associated with industrial activities through a multi- 
sector general permit. The Corps also has General permits for dredged or fill material discharges 
associated with certain stormwater related projects that may require CWA section 404 authorization. 

The agencies’ regulations also include exemptions for certain stormwater related activities, including the 
Section 404(f) exemptions, and the waste treatment system exclusion. 

The EPA’s economic analysis for the proposed rule is based on evaluating a sample of existing Corps 
jurisdictional determinations that were coordinated with both EPA and tlie Corps under the 2008 
Rapanos guidance to determine w'hether or not particular jurisdictional decisions would change as a 
result of the proposed rule. As part of their analysis, the EPA recognized that this database may not 
include some circumstances in which potential applicants previously considered particular waters non- 
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jurisdictionai and did not seek a jurisdictional determination. To help evaluate such circumstances, 
Exhibits 27 and 28 of EPAs’ draft economic analysis explore the extent to which changing the 
jurisdictional status of such waters would affect the resulte of the EPA's analysis." 

With respect to NPDES permitting and permit renewals, the EPA’s economic analysis includes an 
evaluation of how the proposed rule would affect the NPDES permitting program, and who would bear 
the burden of such costs. ^ As reflected in this analysis, the EPA does not believe that the SWANCC and 
Rapanos decisions have greatly affected traditional NPDES permits, such as those issued for municipal 
wastewater treatment plants or industrial facilities, and therefore anticipates few costs associated with 
such facilities in the future. The EPA's economic analysis does consider permitting for construction and 
development stormwater, concentrated animal feeding operations (CAFOs), and pesticide application, as 
areas of NPDES permitting where there could be additional costs, and the economic analysis describes 
the likely costs that the EPA would anticipate. Such costs may include an increase in administrative 
costs to states (an indirect cost) and implementation costs to the applicant associated with permitting, as 
well as associated environmental benefits. 


18. Please provide detailed metrics related to the jurisdiction this rule claims: 

a. How many miles of streams does this rule say the CWA covers? 

b. How many miles of shoreline? 

c. How many acres of ’’waters”? 

d. How many acres of ’’wetlands”? 

e. Are there any additional types of waters that may not be accounted for by those numbers? If 
so please provide appropriate metrics. 

Response: The agencies’ proposed rule does not include a specific delineation and determination of 
waters across the country that would be jurisdictional under the proposed rule. Consistent with the more 
than 40-year practice under the Clean Water Act, the agencies make determinations regarding the 
jurisdictional status of particular waters almost exclusively in response to a request from a potential 
permit applicant or landowner asking the agencies to make such a delennination. The agencies are 
currently considering a number of options for the treatment of “other waters” under the final rule. Once 
the rule is finalized, the agencies will work to develop outreach materials for the public to make it as 
clear as possible which waters are jurisdictional and which are not. 

Within the existing framework, the agencies’ proposed rule would provide clearer categories of waters 
that would be jurisdictional, as well as a clearer list of the waters and features that are not jurisdictional 
The agencies’ proposed rule would not protect any new types of waters that have not historically been 
covered under the Clean Water Act and is consistent with the Supreme Court's more narrow reading of 
Clean Water Act jurisdiction. Providing a clearer regulatory definition will streamline the process of 
making jurisdictional determinations and provide additional clarity and predictability to this process. 

f. Does the EPA and Corps have the resources to evenly and fairly enforce this rule across the 
entire country? 


" See http://wu'w2.epa.gov/sites/product}on/flles/2014-03/documents/wus proposed rule economic anatvsis.pdf . 
^ See pages 26-29 of the agencies' economic analysis. 
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Response: As noted above, the agencies believe that the proposed rule will provide a clearer regulatory 
definition that will streamline the process of making jurisdictional determinations and provide additional 
clarity and predictability to this process. The agencies believe that finalizing the proposed rule would 
help ensure consistent implementation across the country. The efficiencies gained in making 
jurisdictional determinations are expected to offset the slight increase in jurisdiction that the agencies 
predict may occur as a result of the proposed rule. 

g. How many people enforce the CWA? 

Response: Clean Water Act implementation relies upon a cooperative federalism approach between the 
EPA, the Corps, and the states. Federal agencies, state agencies, permittees, and citizens all play a role 
in ensuring that the Act is effectively implemented and enforced. 

As the EPA does not formulate or allocate its budget by media program, the agency cannot provide a 
separate breakout of Clean Water Act enforcement related resources as requested. The EPA distributes 
enforcement resources under broad program projects (e.g., civil enforcement, compliance monitoring, 
Chesapeake Bay, and criminal enforcement) that support compliance and enforcement work across 
statutes. The EPA also does not have information regarding the number of Corps or state employees 
enforcing the Clean Water Act. 


19. What are the Constitutional limits to federal authority under the CWA? Please provide a 
detailed legal rationale and any supporting examples or precedent. 

Response: In SWANCC, the Supreme Court identified the constitutional authority under which Congress 
enacted the Clean Water Act: 

“We said in Riverside Bayview Homes that the word 'navigable ' in the statute was of 'limited 
effect ’ and went on to hold that §404(a) extended to non-navigable wetlands adjacent to open 
waters. But it is one thing to give a word limited effect and quite another to give it no effect 
whatever. The term ‘navigable ’ has at least the import of showing us what Congress had in mind 
as its authority for enacting the CWA: its traditional jurisdiction over wafers that were or had 
been navigable in fact or which could reasonably be so made. ” 


20. Has the EPA ever used drones for identification of '’waters,'* surveillance, enforcement or 
other purposes? Can you commit to that the EPA will never use drones of any type over private 
property? 

Response: The EPA has not used drones and has no plans to do so. 


21. Why didn't the EPA define "wafer" in this rule? 

Response: The Clean Water Act and its implementing regulations specify that jurisdiction extends to 
“waters of the United States." As such, the current proposed rulemaking addresses “waters of the United 
States.” The agencies offered proposed new definitions for terms where they felt this would provide 
greater clarity on the extent of CWA jurisdiction. However, the agencies will be reviewing public 
comments closely to identify additional terms that could benefit from increased clarity in the final rule. 
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22. Is water wet? 

Response; Yes. However, not all waterbodies are wet all of the time, such as non-perennial streams and 
some wetlands. As Justice Kennedy stated in his Rapanos opinion, waterbodies that do not flow all the 
time can be important, noting that it makes little sense that “[t]he merest trickle, if continuous, would 
count as a ‘water’ subject to federal regulation, while torrents thundering at irregular intervals through 
otherwise dry channels would not. ... To be sure. Congress could draw a line to exclude irregular 
waterways, but nothing in the statute suggests it has done so” (Rapanos at 2242). 


23. What is the minimum flow requirement for qualification as a "water of the U.S."? 

Response: The EPA and the Corps have not proposed a specific minimum flow requirement for a water 
to be a “water of the United States.” The agencies proposed to define the term “tributary” for the first 
time in the proposed rule as a water feature that includes a bed and banks and an ordinary high water 
mark, which are characteristics that are produced by flowing water of sufficient volume and frequency. 
Water features that meet this definition of “tributary’’ would be jurisdictional under the CWA when they 
contribute flow directly or through another water to a navigable water, interstate water, or the territorial 
seas, unless they are excluded under paragraph (b). Streams that only flow seasonally or after rain have 
been protected by the Clean Water Act since it was enacted in 1972. More than 60 percent of streams 
nationwide do not flow year-round, yet they contribute to the drinking water supply for approximately 
1 17 million Americans. Peer-reviewed science strongly supports the ecological importance of these 
types of streams, and the Science Advisory Board’s September 30, 2014, letter to the Administrator 
stated that the proposed rule’s definition of the term “tributaiy” is supported by science. The draft 
Connectivity Report concludes that streams, regardless of their flow regime, have important effects on 
larger downstream waters. The Science Advisory Board's final review of the Connectivity Report 
strongly .supports this conclusion. 


24. Arc any of the assurances or clarifications offered in speeches, blogs, press releases, or other 
public outreach the Agencies have given since publication of the proposed rule legally binding? 

Response: Jurisdictional determinations are being made now under existing Corps and EPA regulations 
and guidance, and applicable case law, not under the proposed rule. To help inform the public regarding 
the proposed rule, the EPA has also taken steps to translate the legal language and scientific principles of 
the proposed rule into easier-to-understand communications documents. This is the case for any major 
regulatory action taken by the EPA or any other federal agency. Such documents help explain the 
proposed rule to the regulated public but do not substitute for it. Once the final rule is issued, the 
agencies’ regulations and guidance, the Act, and applicable case law will continue to provide the legally 
binding criteria for CWA jurisdiction. 


25. Mr. Perciasepe, EPA says it "consulted" with states, but in your .lune f f, 2014, testimony 
before the House T&I Committee you could not name a single state that has come out in support 
of the rule. That was over a month ago, and you promised to survey the states. 
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a. Please provide that survey and its results. 

b. Detail the methodology that you used in conducting this "survey." 

Response: The scope of Clean Water Act jurisdiction is an issue of broad importance to states and many 
states have asked the EPA to respond to Supreme Court decisions in SWANCC and Rapanos through 
rulemaking. The EPA works closely with evety state as a partner in the implementation of federal and 
state authorities and responsibilities. In this role, the EPA consulted early with states and state 
associations to develop the proposed rule. In addition, as previously noted, the agencies have asked the 
Local Government Advisory Committee’s Protecting America’s Waters Workgroup for advice and 
recommendations on the proposed rule. This committee includes representatives from state 
governments. The LGAC .sent their final recommendations to the Administrator on November 5, 2014, 
which the agencies will carefully consider as they work to develop a final rule. 

As part of the agencies consultation process, the EPA held three in-person meetings and two phone calls 
in the fall and winter of 2011 , to coordinate with state organization prior to beginning fonna! 
rulemaking. EPA also worked closely with states and municipalities after the rule was proposed. 
Organizations involved include the National Governors Association, the National Conference of State 
Legislatures, the Council of State Governments, the National Association of Counties, the National 
League of Cities, the U.S. Conference of Mayors, the County Executives of America, the National 
Associations of Towns and Townships, the International City./County Management Association, and the 
Environmental Council of the States (ECOS). In addition, the National Association of Clean Water 
Agencies (NACWA) and the Association of Clean Water Administrators (ACWA) were invited to 
participate. As part of the consultation, 12 counties, eight associations and various state agencies and 
offices from five states (Alaska, Wyoming, Kansas, Tennessee, and Texas) submitted written comments. 
In addition, the EPA held numerous outreach calls with state and local government agencies seeking 
their technical input. More than 400 people from a variety of state and local agencies and associations, 
including the Western Governors’ Association, the Western States Water Council and the Association of 
State Wetland Managers participated in various calls and meetings. The agencies’ engagement with 
states continued through a series of conference calls organized by both the ACWA and the ECOS. 

The agencies are currently reviewing comments provided to the agencies by states and state associations 
during tlie public comment period, which closed on November 1 4, 20 1 4. The agencies will include a 
detailed narrative of intergovernmental concerns raised during the course of the rule’s development and 
a description of the agencies’ efforts to address them with the final rule. 


26. What specific changes are you willing to make to provide legal certainty and address these 
serious concerns? 

Response; As described in response to question 25, the agencies look forward to reviewing states’ 
concerns, identifying options for addressing them, and working to ensure that the final rule reflects state 
input and is consistent with federal law. 


27. You say that you have held a number of outreach sessions and listening sessions. 

a. Summarize the over-all response from the manufacturing, mining, and construction groups. 
What have been their greatest concerns? 

b. Detail the actions you have taken to address those concerns. 
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Response: To date, the agencies have received and processed over one million public comments 
submitted on the proposed rule. The agencies are carefully considering comments submitted by industry 
groups as well as other stakeholders as they work to develop a final rule. At this time, it would be 
premature for us to speculate on any changes that might be made to the final rule in response to these 
public comments. 

One comment that these stakeholders consistently communicated is a request for an extended public 
comment period on the proposed rule. The EPA and the Corps addressed these comments by initially 
extending the comment period by an additional 91 days to October 20, and then further extending the 
comment period until November 14. 


28. EPA keeps telling opponents of this rule to comment. 

a. Do you have any legal obligation to make any changes based on the comments you receive? 

Response: Under the Administrative Procedure Act, the EPA and the Corps are required to solicit public 
comments on their proposed rule and to review the comments they received while developing a final 
rule. To the extent relevant issues are raised during the public comment period, the agencies have an 
obligation to consider them, and we expect to make improvements to the final rule in response to public 
comments. The agencies will also prepare a response to all comments received to accompany the final 
rule which will address the comments and outline how they were considered. The Administrative 
Procedures Act defers to the federal agency to decide when to make changes in response to public 
comments. 

b. EPA frequently mentions meetings and consultations with governments and businesses. What 
specifically did the Agencies change as a result of these meetings? 

Response: The EPA and the Corps published a proposed rule, on which the agencie.s solicited public 
comments until November 14, 2014. As early as 201 1, EPA conducted outreach to states, tribes and 
small businesses to help identify what the agencies should include in a proposed rule. For example, the 
EPA held a series of meetings and outreach calls with state and local governments and their 
representatives soliciting input on a potential rule to define “waters of the United States.” Similarly, the 
EPA determined to seek early and wide input from representatives of small entities, enabling the 
agencies to hear directly from these representatives prior to publishing a proposed rule. 

During the public comment period, the agencies met with stakeholders across the country to facilitate 
their input on the proposed rule. We talked with a broad range of interested groups including farmers, 
businesses, states and local governments, water users, energy companies, coal and mineral mining 
groups, and conservation interests. In October 2014, the EPA conducted a second small business 
roundtable to facilitate input from the small business community, which featured more than 20 
participants that included small government jurisdictions as well as construction and development, 
agricultural, and mining interests. Since releasing the proposal in March, the EPA and the Corps 
conducted unprecedented outreach to a wide range of stakeholders, holding nearly 400 meetings all 
across the country to offer information, listen to concerns, and answer questions. The agencies recently 
completed a review by the Science Advisory Board on the scientific basis of the proposed rule and will 
en.sure the final rule effectively reflects its technical recommendations. These actions represent the 
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agencies’ commitment to provide a transparent and effective opportunity for all interested Americans to 
participate in the rulemaking process. 

The agencies prepared a report summarizing their small entity outreach, the results of this outreach, and 
how these re.sults informed the development of the proposed rale,” By holding these meetings early in 
the rulemaking process, the agencies were able to hear from these entities at a time when their input 
could be subsequently reflected in specific regulatory text. For example, many stakeholders indicated 
that the proposed rule should specifically identify those ditches that are excluded from Clean Water Act 
jurisdiction, and the proposed rule does so. Similarly, several stakeholders asked that the proposed rule 
clarify the Jurisdictional relevance of breaks in the “ordinary high water mark,” whether they be natural 
or man-made, and the proposal does so. During the public comment period, the agencies received more 
specific input on their proposed regulatory text, and the agencies are carefully considering this input as 
we look toward developing a final rule. It is premature to conclude what the agencies will change as a 
result of the comments received from these groups during outreach and the public comment period; 
however, the agencies will prepare a response to comments document to accompany the final rale. 


29. Why did EPA only look at the cost of 404 permits when developing their economic impact 
numbers? Did EPA make the determination that there will be cost associated with the other permits 
such as 303, 311, 401 and 402? 

Response; The EPA did consider costs to other Clean Water Act programs in its economic analysis, and 
did not limit its analysis to Section 404. The EPA considered costs regarding compliance with Clean 
Water Act Sections 404 and 401, Section 402, Sections 303 and 305, and Section 311. Below is Exhibit 
16 of the EPA’s draft economic analysis, which illustrates the costs and benefits that the agency 
estimates for each of these programs. Additional information on these figures is available in the draft 
economic analysis document. The agencies welcomed public comment on this analysis during the 
public comment period, which ended on November 14, 2014.^ The EiPA also plans to issue a revised 
economics analysis with the final rule which will again include an assessment for all programs of the 
CWA based on the analysi.s under the section 404 program. 


^ This report is available at httD://www.regulations.gov,/ii!documentDetail:D=EPA-HO-OW-201 1-0880-1927 . 
’ The draft economic analysis is available at http://www2.epa.gov/sites/Droductioatfiles/20 1 4- 
03/documents/vvu5 proposed rule economic analvsis.pdf . 
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Exhibit 16. Estimated incrementai Annual indirect Costs and Benefits (2010$ in m iHions}.^^ 



COSTS 

BEMEFiTS ] 

low 

high 

tow 

i high 

CWA 404 Mitigation - Streams 

$8.7 

$13.0 



CWA 404 Mitigation - Wetlands 

r $51.0 

$100.5 

$257.6 

i $345,1 

CWA 404 Permit Application 

$19.7 

$52.9 


CWA 404 Administration 

1 $7.4 

$11.2 


CWA 401 Administration^'’^ [ 

1 $0.7 


CWA 402 Construction Stormwater i 

$25.6 

j $31.9 : 

1 i 

$25.4 . 

$32.3 1 

CWA 402 Stormwater Administration 

i $0.2 

I 1 



CWA 402 CAPO implementation 

$5.5 

$3.4 

$5.9 1 

CWA 402 CAPO Administration 

$0.2 


CWA 402 Pesticide General Permit 

$2.9 

$3.2 


CWA 311 implementation 

$11.7 j 

1 

$14.3 1 

Total 

$133.7 

$231.0 

$300.7 : 

$397,6 j 


(1) Section 303 impacts are assumed to be cost*neutral; Section 402 impacts are components of costs 
and benefits previously identihed for past actions, not new costs and benefits associated with this 
proposed rule. 


(2) Benefits of stream mitigation are not quantified. 

{3) Costs of potential delayed permit issuance and costs and benefits of avoidance/minimization are not 
quantified, nor are any benefits from reduced uncertainty. 

(4) Costs to permittees and benefits of any additional requirements as a result of 401 certification are 

reflected in the mitigation estimates to the extent additional mitigation is the result, yet not calculated 
to the extent avoldance/minlmlzation is the result. 

(5) Benefits apply to large CAFOs only, which account for 85% of implementation costs and 66% of 

[admin istrative costs. 

1(6) PGP benefits and government administrative costs are not available. 


30. I’m hearing from constituents that the proposed rule adds vague terms and undefined concepts 
to the Clean Water Act regulations. You claim the rule improves clarity and certainty. 

a. Do you believe that it is less likely that businesses will seek jurisdictional determinations for all 
potential activities as your economic analysis appears to assume? 

b. If it is less likely , is that because fewer areas or covered? Or is it because under this rule more 
places are automatically covered? 

Response: As a general matter, the agencies believe that the proposed rule would more clearly define 
which waters are covered by the Clean Water Act, and which are not. In doing so, the agencies seek to 
reduce current uncertainty about whether or not particular waterbodies are, or are not, jurisdictional. For 
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example, the agencies’ proposed rule would define the term “tributary” and would define as 
jurisdictional all waters tliat meet this definition, unless they are otherwise excluded. 

In the EPA’s economic analysis, the EPA compared the proposed rule to jurisdiction under the 2008 
Army/EPA Jurisdiction Guidance, which interprets and applies the Rapanos decision. The agencies 
used data from approximately 200,000 jurisdictional determinations made by the Corps since the 2008 
guidance. Of them, the agencies identified approximately 250 to individually evaluate. From this 
analysis, the agencies concluded that 3.2 percent of determinations of no jurisdiction would change 
under the proposed rule to jurisdictional, mostly in the context of the “adjacent waters” change to the 
proposed rule. 


31. A recent study by conducted by Dr. David Sunding a Profe.ssor at UC Berkley and Principle at 
the Brattle Group found that the EPA used data on permitting costs that were almost 20 years old 
and not adjusted for inflation. Additionally, his analysis showed that EPA's cost estimates 
excludes costs of avoidance and delay. What is EPA doing to address the concerns with its 
economic analysis? 

Response: The draft economic analysis represents the EPA’s best estimate of the benefits and costs of 
the proposed rule at the time the rule was proposed. The EPA is aware of Dr. Sunding’s review of 
EPA’s draft economic analysis and looks forward to reviewing his comments, along with other 
comments on the draft economic analysis, to ensure that the EPA’s final economic analysis most 
effectively and accurately reflects the benefits and costs of any final rule. 


32. The Agencies' economic analysis projects a 3 percent increase in regulatory jurisdiction based 
upon Section 404 permitting activities in 2009-2010. 

a. What factors did EPA consider in selecting this window as the best representative sample? 

Response: To construct their economic analysis, EPA determined that the most appropriate baseline to 
evaluate was implementation of the agencies’ 2008 Jurisdictional guidance, as this represents current 
practice in the field. In 2008, the EPA and the Corps published revised guidance on Clean Water Act 
jurisdiction that accounted for the most recent Supreme Court case (Rapanos v. United States). The 
EPA based its draft economic analysis on data from FY 2009-2010 because this was the first window of 
time available after the agencies’ 2008 Clean Water Act jurisdiction guidance was finalized but before 
analytical work for the proposed rule had started. The agencies have already received comments from 
several individuals and organizations regarding the 2009-2010 baseline, and EPA will evaluate options 
for addressing this issue when developing its final analysis, including using FY13 and'or FY14 data as a 
baseline. 

b. What percentage of people do you estimate never apply for regulatory determinations and are 
therefore not part of the sample EPA relied on? 

Response: To evaluate the extent to which the EPA and the Corps may assert Clean Water Act 
jurisdiction as a result of their proposed rule, the agencies evaluated data records from FY2009-10 in the 
Corps’ ORM2 (Operation and Maintenance Business information Link, Regulatory Module) database 
that documents Corps jurisdictional status decisions associated with various aquatic resource types. The 


15 



87 


agencies believe that the 0RM2 data and the jurisdictional determinations coordinated with both Corps 
and EPA Regional offices were the best source of information available at the time for evaluating the 
extent to which Clean Water Act jurisdictional determinations might change as a result of the proposed 
rule. Consistent with the more than 40-year practice under the Clean Water Act, the Corps and the EPA 
make decisions regarding the jurisdictional status of particular waters almost exclusively in response to a 
request from a potential permit applicant or landowner asking the agencies to make such a 
determination. As such, the Corps’ database includes only circumstances in which a landowner or other 
individual requested a jurisdictional determination, and does not include circumstances in which a 
jurisdictional determination was not requested. 

As part of their analysis, the agencies did recognize that this database may not include some 
circumstances in which potential applicants previously considered particular waters non-jurisdictional 
and did not seek a jurisdictional determination. To help evaluate such circumstances. Exhibits 27 and 28 
of the EPA’s economic analysis explores the extent to which changing the jurisdictional status of such 
waters would affect the results of the EPA’s analysis.^ The agencies welcome comments from the public 
regarding additional data sources for helping EPA to evaluate such circumstances in a final economic 
analysis. 


33. Does the proposed rule make all waters in a flood plain federally regulated "waters of the 
U.S."? Please provide a detailed legal rationale and any supporting examples or precedent. 

Response: The proposed rule does not say that all waters in a floodplain would be jurisdictional. The 
agencies make clear in the proposed rule and the preamble to the rule that the determination of 
"adjacency" includes a distance determination. Floodplains can be miles wide and it is not the intent of 
the rule to treat all waters in broad floodplains as jurisdictional. Based on public comments, the 
agencies are working to evaluate options for providing greater clarity on this issue. 


34. Would a permit be needed to spray pestieide on land that is crisscrossed with erosion features 
that are considered ephemeral streams, even if there is no water present? Would that change if 
the land was in a flood plain? 

Response: Pesticide applications to dry land do not require a NPDES permit, even where the dry land is 
located within the floodplain. “Erosional feature.s’’ are explicitly excluded from CWA jurisdiction in the 
proposed rule. The Clean Water Act requires a permit for a point source discharge of a pollutant to 
waters of the United States. EPA and the states have issued a general permit to cover point source 
di.scharges of pesticides to waters of the U.S. 


35. Why did EPA only allow an additional 20-day comment period on the interpretive rule for 
Agriculture exemptions? 

Response: The EPA and the Army reopened the public comment period on the interpretive rule between 
June 1 6, 20 1 4 and July 7, 20 i 4, in order to provide additional time for the public to provide comment. 
The interpretive rule is very short in length and represents the agencies’ interpretation of the statute 
rather than new proposed requirements. Furthermore, the interpretive rule only solicited comments on 


See httD://\vww2.epa.gov/sites/Droduction/files/2014-03/documents/wus proposed rule economic aaaivsi.s-pdf . 
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the implementation aspect as opposed to the agencies’ intetpretation which did not require notice and 
comment subject to the APA. Update to this response; On December 16, 2014, President Obama signed 
the Consolidated and Further Continuing Appropriations Act, 2015, which instructs the EPA and the 
Department of the Army to withdraw the agencies’ interpretive rule. The EPA and the Army followed 
the statutory directive and withdrew the interpretive rule. 


36. In the proposed rule, you rely on scientific studies to determine that any water in a flood plain, 
any water in a riparian area, any water -with a surface or shallow subsurface connection to a 
jurisdictional water, and any tributary - no matter how distant from navigable water ~ 
automatically has a significant nexus to traditional navigable waters. That means EPA and the 
Corps of Engineers do not have to make any case-by-case determination that disturbance or 
pollution of such water will have an adverse impact on traditional navigable water. 

However, many of the studies that EPA relies on never address potential adverse impacts on 
traditional navigable water. These studies only address the movement of birds, fish, insects and 
mammals. EPA's Connectivity Study says that you can establish a connection between waters if 
a bird, fish, insect, or mammal spends part of its life in navigable water and part of its life in a 
non-navigable wafer. EPA’s proposed rule says that this connection is sufficient to establish 
federal jurisdiction over the non-navigable water. 

a. The Supreme Court has already said that use of water by a migratory bird or an 
endangered species is not sufficient to establish jurisdiction. How can you establish jurisdiction 
based on use of water by any species? 

Response: The proposed rule took into account the available peer-reviewed scientific literature regarding 
the connectivity or isolation of streams and wetlands relative to large water bodies such as rivers, lakes, 
estuaries, and oceans. The agencies’ decision-making in the proposed rule regarding which waters are 
jurisdictional under the Clean Water Act is also necessarily grounded in the text of the Clean Water Act 
and applicable caselaw. The Supreme Court in SWANCC indicated that jurisdiction could not be based 
solely on the presence of migratory birds, and the proposed rule reflects SWANCC by making clear that 
the presence of migratory birds alone is not a sufficient basis for Clean Water Act jurisdiction in the 
preamble language. 

The significant nexus standard indicates that it is a water’s effect on the chemical, physical, ami 
biological integrity of downstream navigable waters that informs jurisdiction. The science shows that 
the connection between waters occurs on a gradient, that the strength of the connection is not the same 
for ail waters. The proposed rule reflects this by clarifying that only those waters meeting the definition 
of “tributary”, for example, are subject to CWA protection. Features not .satisfying the definition would 
be excluded. 

It is important to emphasize that the proposed rule does not equate the existence of any connection to the 
“significant nexus” standard articulated by the Supreme Court. Instead, the agencies’ proposed rule 
describes more narrowly how the science supports tributaries and adjacent waters as a class as having a 
significant impact on the chemical, physical, and biological integrity of downstream waters, when 
considered together with similarly situated waters in the region, as stated by Justice Kennedy in his 
Rapanos opinion. The Science Advisory Board’s September 30, 2014, letter to the Administrator 
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supports the EPA’s conclusions in the proposed rule that characterizing the connections between these 
waters as significant is supported by the science. 

b. How can you establish a nexus to navigable water that is relevant to the Clean Water Act 
based on studies that do not even discuss water quality? 

Response: As noted above, the agencies considered available scientific information in light of the text of 
the Clean Water Act and applicable caselaw. The agencies’ decision-making with respect to wetlands 
and open waters in floodplains and riparian areas, tributaries, and the connections among waters are 
based on the totality of this science, not upon the conclusions of any single study. This science includes 
peer-reviewed literature on water quality functions and the contribution of nutrients, sediment, and 
contaminants from upstream sources such as streams, wetlands, and open waters. Moreover, Justice 
Kennedy’s standard established in Raponos indicated that it is a water’s significant nexus and its effect 
on the chemical, physical, and biological integrity on a navigable water that serve as a basis for 
jurisdiction - not only chemical water quality effects, TIte Science Advisory Board’s September 30, 
2014, letter to the Administrator supports the science based conclusions in the proposed rule. 

c. How is maintaining the integrity of an animal species the same thing as maintaining the 
biological integrity of water? 

Response: Section 101(a) of the Clean Water Act identifies the objective of the Clean Water Act as “to 
restore and maintain the chemical, physical, and biological integrity of the Nation’s waters,” The 
biological connections among particular waters and traditional navigable waters, and their effects, can 
be relevant to establishing a “significant nexus” as articulated by Justice Kennedy in Rapanos. The 
biological integrity of water includes the functions those waters provide to maintain the integrity of the 
animal species that utilize the waters, both the tributaries and their downstream navigable waters. 
Anadramous fish species, such as salmon, provide a helpful example. Salmon rely on small headwater 
streams and wetlands to spawn and to support the growth of salmon fry. As the young salmon grow, 
they move downstream to larger rivers and ultimately to the sea. Salmon caught in the larger rivers is a 
multi-billion dollar industry in the U.S. supporting tens of thousands of jobs. Protecting small 
headwater streams protects the biological integrity of larger downstream waters on which tlie salmon 
industry depends. This example clearly demonstrates how protection of a particular species and the 
waters on which it depends is consistent with maintaining the biological integrity of larger downstream 
waters. 


37. The Agency appears to abandon the Commerce Clause based limitation to jurisdiction and 
attempt to create a netv science-based limitation. Please provide a detailed legal rationale and 
any supporting examples or precedent. 

Response: The proposed rule would revise the existing definition of “waters of the United States” 
consistent with decisions of the Supreme Court. Justice Kennedy explained the SWANCC decision in 
his concurring opinion in Rapanos: “In Solid Waste Agency of Northern Cook Cty. v. Army Corps of 
Engineers, 531 U.S. 159 (2001) (SWANCC), the Court held, under the circumstances presented there, 
that to constitute ‘navigable waters’ under the Act, a water or wetland must possess a ‘significant nexus’ 
to waters that are or were navigable in fact or that could reasonably be so made.” The proposed rule 
retains much of the structure of the agencies’ longstanding definition of “waters of the United States,” 
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and many of the existing provisions of that definition where revisions are not required in light of 
Supreme Court decisions or other bases for revision. 

As a result of the Supreme Court decisions in SWANCC and Rapanos, the scope of regulatory 
jurisdiction of the CWA in the proposed rule is narrower than the agencies existing regulations that have 
relied on the Commerce Clause of the Constitution since the 1 970’ s. The most substantial change is the 
proposed deletion of the existing regulatory provision that defines “waters of the United States” as all 
other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign commerce including any such waters: Which are 
or could be used by interstate or foreign travelers for recreational or other purpo-ses; from which fish or 
shellfish are or could be taken and sold in interstate or foreign commerce; or which are used or could be 
used for industrial purposes by industries in interstate commerce. 33 CFR 328,3{a)(3); 40 CFR 122.2. 
Under the proposed rule, these “other waters” (those which do not fit within the proposed categories of 
waters jurisdictional by rule) would only be jurisdictional upon a case specific determination that they 
have a significant nexus as defined by the proposed rule. The proposed rule also requested comment on 
several alternative ways of addressing other waters, including some that would involve less reliance on 
case specific determinations. 

A more detailed discussion of the legal considerations underlying the proposed rule is available in 
Appendix B of the proposed rule.’ 


38. How does EPA intend to regulate activity involving thousands of dry washes and arroyos in 
the West? Everyday activities like maintaining a private road by backfilling a persistent 
washout or replacing a culvert for a stream could require a permit. This seems to raise safety 
concerns if roads can’t be maintained without first obtaining permits. Has EPA provided any 
non-farming based exemptions for activities like maintaining private roads? 

Response: See answer to question 39 below. 


39. Has the agency thought through the practical realities associated with what it is proposing? 

For example, how will line crews, construction crews, and the iike string or replace power lines 
and poles, repair substations, etc. in the midst of all these "tributaries" without a permit? 
Piea.se provide a detailed legal rationale and any supporting examples or precedent. 

Response: The Clean Water Act does apply to some waters that do not flow 100% of the time, as the 
Supreme Court has recognized. This has been true since the Clean Water Act was enacted in 1972, and 
the proposed nile would not change this. The agencies’ proposed rule includes definitions for various 
terms to make it easier to figure out what is jurisdictional and what is not. In this way, the agencies 
believe they are providing additional clarity to landowners, utilities, and other stakeholders regarding 
whether a discharge of pollution into a particular water would require a permit and thus would reduce 
the amount of time it takes for applicants to receive jurisdictional determinations to support permit 
decisions. 


’ See http://w^¥w.gDO-2Qv/fdsvs/Dkg/FR-2QI4-Q4-21/Ddf/2014-07142.Ddf . 
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For example, the agencies’ proposed rule would make jurisdictional, certain waters that meet the 
definition of “tributary,” and then defines a “tributary” as a water having a “bed and bank” and an 
“ordinary high water mark” and that contributes flow to a traditional navigable water, interstate water, or 
the territorial seas. These terms have been regularly implemented by Corps field staff for many years 
and includes, tributaries that do not flow year round. ITie rule, however, also excludes features not 
meeting the definition of tributary, including gullies, rills, swales, certain ditches, and erosional features. 

At the same time, the agencies’ proposed rule would retain all existing Clean Water Act exemptions and 
exclusions. Additionally, the Corps’ Nationwide Permit program, which authorizes Clean Water Act 
Section 404 discharges that would have no more than minimal adverse impacts to aquatic resources, is 
available for activities that qualify. For example. Nationwide Pcnnit 3 (“Maintenance”), Nationwide 
Permit 12 (“Utility Line Activities”), and Nationwide Permit 14 (“Linear Transportation Projects”) may 
specifically apply to the circumstances described above. Some of these activities may be non-reporting 
while others may require notification to the Corps. The Corps can provide a permit applicant with 
additional information regarding which Nationwide Permit might apply to a particular activity. In 
addition, .some Corps districts also have State Programmatic General Permits and Regional General 
Pennits for emergency-type activities allowing for efficient permit decision-making. 

The EPA and the Corps are actively reviewing public comments submitted during the public comment 
period on the proposed rule to ensure that any final rule appropriately reflects on-the-ground experience. 


40. If people honestly don't know that they need to get a permit, can they still be subject to 
penalties for violations of the Clean Water Act? 

Response: Please see response to question 1 5c above. 


41. Can a jurisdictional determination impact property values? Why or why not? Please 
provide a detailed rationale and any supporting examples or precedent. 

Response: The agencies do not collect information on property values as a part of making jurisdictional 
determinations. These determinations are made consistent with science and the law. 


42. The Forest Service sets Best Management Practices (BMPs) under the Clean Water Act. 

a. Will the Forest Service submit these for approval to EPA? 

b. Which Federal agency-EPA or the Forest Service- is responsible for assuring that these 
BMPs are consistent with relevant State laws and regulations, especially in 402 delegation 
states? 

e. What jurisdiction does the Forest Service have under the Clean Water Act beyond assuring, 
as a land manager, that its employees aren't violating the Act? 

Response: The EPA defers to the Forest Service regarding its efforts to comply with the Clean Water 
Act. We are unaware of any specific Clean Water Act authority that would enable the Forest Service to 
identify or mandate practices for Clean Water Act compliance for non-Forest Service entities. 
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d. Has EPA consulted with any other federal agencies that have administrative responsibilities 
under the Clean Water Act? 

e. Please submit all written input that you solicited or received from other agencies thought 
this entire rulemaking process. 

Response: The agencies submitted the proposed rule for review by all relevant federal agencies, 
including agencies with responsibilities under the CWA such as USFWS and Coast Guard. The agencies 
submitted the proposed rule to the Office of Management and Budget in late 20 1 3 for interagency 
review, and received comments from other federal agencies in the course of this review as is stipulated 
under Executive Orders 12866 and 13563 (76 FR 3821, January 21, 201 1), The agencies reflected these 
interagency comments in the proposed rule they published in the Federal Register on April 2 1 . 
Documentation of changes made during OMB review under E.O. 1 2866 is available in the docket for 
this action.® 


43. Discuss in detail how the proposed rule will impact tribes and tribal sovereignty. 

44. Provide documentation of all tribes that have spoken out in support of this rule. 

Response: In compliance with the EPA Policy on Consultation and Coordination with Indian Tribes 
(May 4, 201 1 ), the EPA consulted with tribal officials to gain an understanding of and, where 
appropriate, to address the tribal implications of the proposed rule. In the fall of 201 1, the EPA sent a 
Tribal Consultation Notification letter to all federally recognized tribal leaders, via mail and email, 
inviting tribal officials to participate in outreach and consultation events and provide comments to the 
EPA. Close to 200 tribal representatives and more than 40 tribes participated in the coordination 
process, which included two webinars and national teleconferences and face-to-face meetings. In 
addition, the EPA received written comments from three of 566 federally-recognized tribes during the 
coordination period. 

At the time the agencies published the proposed rule, the EPA concluded that this action does not have 
substantial direct effects on Indian tribes as specified in Executive Order 13175 (65 FR 67249). 

In the spirit of E.O. 13175, and consistent with EPA and Corps policy to promote communications 
between the agencies and tribal governments, the agencies specifically solicited additional comment on 
this proposed action from tribal officials. Moreover, the EPA undertook additional tribal consultation on 
the proposed rule. In October 2014, the EPA sent a second Tribal Consultation Notification letter to all 
federally recognized tribal leaders via mail and email, and conducted a national tribal call and webinar 
to ensure that the agencies’ rulemaking process reflects tribal input, 


45. EPA continues to claim that most ditches are excluded. However, the exemption is narrow 
because there is no minimum flow requirement, as was in the 2008 guidance. The Supreme Court 
specified that flow should be considered. 

a. Why has minimum flow not been included? Please provide a detailed legal rationale. 

b. Why was the change made from the 2008 guidance? 

c. How many miles of "waters" will the removal of a minimum flow requirement impact? 
Plea.se include a detailed description of EPA's methodology in calculating this impact. 


^ http://www .regulations.gov/lf !documentDetaii;l>^EPA.HQ-0\V-20n-0880-0{)07. 
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Response: The agencies’ proposed rule actually reduces regulation of ditches compared to the 2008 
Army/EPA Jurisdiction Guidance, which interprets and applies the Rapanos decision. The 2008 
guidance states that the agencies generally will not assert jurisdiction over “ditches (including roadside 
ditches) excavated wholly in and draining only uplands and that do not carry a relatively permanent flow 
of water”). In contrast, the proposed rule would exclude ditches that are excavated wholly in uplands, 
drain only uplands, and have less than perennial flow. By replacing “relatively permanent flow of 
water” with “less than perennial flow,” the agencies are proposing to exclude from Clean Water Act 
jurisdiction more upland ditches than are currently excluded under the 2008 guidance. Less than 
perennial flow includes “intermittent” and “ephemeral” flow; ditches with either of these flow regimes 
are excluded. 

As noted above, this change will reduce jurisdiction over ditches. In addition, for the first time, the 
agencies are proposing to exclude by rule ditches that arc not tributaries to traditional navigable waters, 
interstate waters, or the territorial seas, regardless of their flow regime. These excluded ditches cannot 
be “recaptured” by any of the jurisdictional categories of “waters of the U.S.” under the proposed rule 
For the reasons mentioned in the response to Question 18 above, the agencies’ proposed rule does not 
include a specific delineation of waters (including ditches) across the country that are currently 
jurisdictional but that would no longer be jurisdictional under the proposed rule. 


46. You testified at a recent House T&I hearing that virtually all highway ditches would be 
exempted because they are in uplands draining uplands, and that most ditches drain dry land, 
thereby qualifying for the exemption. However, ditches by their nature provide flood control 
and may often drain wet areas next to a road. 

a. Are ditches draining wet areas included or excluded? 

Response: Whether or not a particular ditch is or would be jurisdictional under the Clean Water Act is a 
case-specific determination that depends upon the particular circumstances of each case. First, some 
ditches draining wet areas would be excluded under the proposal if either those ditches did not provide 
flow to a traditional navigable water, interstate water, or territorial sea, or because those ditches had less 
than perennial flow. As noted in response to Question 45, the agencies’ proposed rule would narrow 
jurisdiction over ditches compared to the 2008 Army/EPA Jurisdiction Guidance. As a general matter, 
tlie extent to which a particular ditch would be jurisdictional would depend upon whether or not the 
ditch was dug in uplands, whether or not the “wet area” that is drained by the ditch meets the definition 
of a tributary or wetland, the duration of flow of water, and whether the ditch provides flow to a 
traditional navigable water, interstate water, or the territorial sea. 

b. Please provide maps of all covered roadside ditches. 

c. Please provide maps delineating all "upland" areas for purposes of CWA jurisdiction. 

Response: The agencies’ proposed rule does not include a specific delineation and determination of 
waters across the country that would be Jurisdictional under the proposed rule. Consistent with the more 
than 40-year practice under the Clean Water Act, the agencies make determinations regarding the 
jurisdictional status of particular waters almost exclusively in response to a request from a potential 
pennit applicant or landowner asking the agencies to make such a detennination. The agencies are 
currently considering a number of options for the treatment of “other waters” under the final rule. Once 
the rule is finalized, the agencies will work to develop outreach materials for the public to make it as 
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clear as possible which waters are jurisdictional and which are not. Depending on the option(s) selected 
for the final rule, the agencies may consider including maps as part of these materials if they determine 
that these will increase clarity for the public. 


47. In her July 1 blog, Acting Assistant Administrator Stoner said that "Ditches that are IN are 
generally those that are essentially human-altered streams, which feed the health and quality of 
larger downstream waters. 

a. Where specifically is this statement made in the rule? 

b. Please provide a detailed legal rationale explaining why EPA believes that the CWA only 
regulates ditches that are human altered streams that contribute flow to larger downstream 
wafers. 

Response; This statement is a plain-language statement that ditches that were excavated out of former 
w'ater features, such as streams that flow periodically or year-round, would be jurisdictional under the 
Clean Water Act if they meet the definition of tributary, as they do not meet the requirements to meet 
the exclusions. Such features help to feed the health and quality of larger downstream waters and have 
always been regulated under the Clean Water Act. As explained further in the preamble to the propo,sed 
rule, the body of peer-reviewed scientific literature, the text of the Clean Water Act, and applicable 
caselaw support the assertion that such ditches have a “significant nexus” to down.stream waters. 


48. The proposed rule includes two exclusions for ditches but both arc very unclear. The first 
exclusion applies to ditches that are excavated in uplands and drain only uplands if they do not 
have water year round. But, your rule does not define the term "uplands." 

a. Does upland mean any higher elevation land? 

b. Does it mean all land that is not a wetland? 

Response; The proposed rule does not include a definition of “upland.” However, the term “upland” has 
been used by the agencies for decades in long.standing practice to mean areas that are not a wetland (as 
defined in Clean Water Act regulations) or other waterbody. Uplands in this sense can be at lower as 
well as higher elevations. The agencies received many comments on this issue since publishing the 
proposed rule, and the agencies will review these comments to identify whether a more specific 
definition of this term would provide more clarity in a final rule. 

c. A ditch may be excavated on dry land, but because it is intended to channel water, it may 
start to grow cattails. Are ditches that grow cattails still exempt? 

Response; The exclusion for upland ditches does not change if the ditch grows cattails after it is 
constructed. 

d. If a ditch is ultimately connected to a wafer of the U.S, disregarding all breaks in continuity 
in accordance with the proposed rule, does that mean that it is not excavated "wholly in 
uplands?" 

Response; The upland ditch exclusion only applies to ditches that ultimately connect to a tributary. This 
connection does not make an upland ditch jurisdictional under the proposed rule. 
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e. Is a ditch excluded only if it does not drain? 
Response; No. See responses to Questions 46a and 47 a-b. 


49. At what depth does water below the surface cease to be shallow subsurface and turn into 
groundwater? 

Response; The agencies’ proposed rule does not include a specific definition of “shallow subsurface 
connection” with respect to depth. This is in part because there is no uniform maximum depth across the 
country for what constitutes a shallow subsurface connection. However, the proposed rule makes clear 
that groundwater remains non-jurisdictional under the Clean Water Act. As described in the proposed 
rule; 

Shallow subsurface connections are distinct from deeper groundwater connections, which do not 
satisfy the requirement for adjacency, in that the former exhibit a direct connection to the water 
found on the surface in wetlands and open waters. Water does not have to he continuously 
present in the confined surface or shallow subsurface hydrologic connection and the flow 
between the adjacent water and the Jurisdictional water may move in one or both directions. 
While they may provide the connection establishing jurisdiction, these shallow subsurface flows 
are not “waters of the United States. ” (79 FR 22208) 

The EPA’s references to “shallow subsurface connections” in the proposed rule is informed by the 
discussion of how such connections can influence downstream waters, as articulated in the EPA’s draft 
scientific report regarding the connectivity or isolation of streams and wetlands relative to large water 
bodies such as rivers, lakes, estuaries, and oceans. The Science Advisory Board recently released its 
final peer review of the EPA’s draft report, and we will evaluate the SAB’s peer review report and the 
EPA’s final scientific report before publishing a final rule. 


50. Are all enforcement decisions left up to EPA, the Corps, or a State Regulator? 

a. If EPA says an individual is violating the Clean Water Act, who bears the burden of proof? 
Does the EPA have to first prove that the creek in your back yard is a "water" and therefore 
covered? Or docs the homeowner bear the burden of proving that the water should not be 
under EPA jurisdiction? 

Response: The lead enforcement agency at the EPA, a state, or Corps, would bear the burden of proving 
that a particular water is a “water of the U.S.” and is subject to Clean Water Act jurisdiction, 

b. If fines were levied for an alleged violation, when do they begin to accrue? After EPA proves 
its ease? After EPA sends a notice to the homeowner? Or do they potentially start at the time 
of the violation-before the homeowner even knows that the EPA or the Corps is asserting 
jurisdiction? 

Response: Any person who violates the Clean Water Act is subject to penalties per day for each day 
during which the violation continues. Although this means that penalties begin to accrue at the time of 
tlie violation, penalties are not due until after the EPA proves its case and a Judge or jury has determined 
liability. 
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c. Can a neighbor or environmental group sue EPA to force the Agency to enforce against a 
person? Has this ever happened before? Please provide detailed statistics for all instances of 
third party complaints. 

d. Who currently uses these third party enforcement mechanisms? 

e. Who pays for the legal fees when a third-party sues EPA to enforce against someone? 

f. If a court ultimately vindicates the accused, detail all remunerations paid to make the 
aggrieved accused whole. Where does this money come from? 

g. Do third party complainants also compensate EPA and DOJ for resources the government 
has expended in defense of these suits? 

Response: The EPA has enforcement discretion, which means the agency is able to choose the 
enforcement cases it wishes to bring and cannot be forced by a third party - such as a neighbor or an 
environmental group -- to take a specific case. The third party group’s case would be against the person 
and not against EPA, subject to the requirements of the Section 505 citizen suit provision. Also see 
response to question 1 5(d) above. The CWA does not provide for compensation of legal fees for 
defendants in a citizen suit. 


51. If certain interpretations are beyond EPA and Corps intent, then how will you prevent third 
parties from suing to force a more expansive interpretation? 

Re.sponse; Although the EPA cannot preclude third parties from filing suit pursuant to the Clean Water 
Act’s citizen suit provisions, the EPA and the Corps plan to clearly articulate the concepts embodied in 
any final rule in order to provide maximum clarity to permit applicants, agencies, and the public. We 
believe that doing so will reduce, not increase, the possibility that these provisions may be 
misunderstood by permittees, third parties, or other stakeholders, thereby leading to less litigation. Such 
clarity will also aid Courts in responding consistently to citizen suits. 


52. As I read the proposed rule, all waters in a flood plain are regulated unless expressly 
excluded. There is a limited exclusion for ponds that are used exclusively for stock watering, 
irrigation, settling basins, or rice growing. But I don't see any exclusion in floodplains for 
standing water in a field, rainwater, puddles, wet spots, or ponds that have other uses. 

On July 1, Acting Assistant Administrator Stoner posted a blog that says that water in a field, 
ponds, and rainwater are excluded from regulation under the proposed rule. The questions 
and answers posted on EPA's website also says that water filled areas are excluded. On June 
11, 2014, you told the House Transportation and Infrastructure Committee that backyards, wet 
spots, and puddles are excluded. 

Where specifically in the rule are these exclusions for these features in floodplains? 

Response: Considerations regarding the presence of a floodplain are only relevant to a determination 
regarding “adjacent” waters. The examples included in the question would not be “waters" as they arc 
typically understood under the Clean Water Act and would therefore not be subject to CWA protection, 
even when they are located in a floodplain. “Standing water in a field,’’ “rainwater,” “puddles,” and “wet 
spots” would not meet the definition of a “tributary” or a “wetland” and therefore would not be 
jurisdictional. As articulated in the preamble to the proposed rule with respect to puddles: 
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In clarifying the list of waters not subject to CWA jurisdiction, the agencies did not include 
"puddles "from the lists of waters generally not considered jurisdictional in previous preambles 
or guidance documents. This is not because puddles are considered jurisdictional, it is because 
“puddles " is not a sufficiently precise hydrologic term or a hydrologic feature capable of being 
easily understood. Because of the lack of common understanding and precision inherent in the 
term ‘ ‘puddles , ' ' the agencies determined that adding puddles would be contrary to the 
agencies ' stated goals of increased clarity, predictability, and certainty. In addition, one 
commonly understood meaning for the term “puddle ” is a relatively small, temporary pool of 
water that forms on pavement or uplands immediately after a rainstorm, snow melt, or similar 
event. Such a puddle cannot reasonably be considered a water body or aquatic feature at all, 
because usually it exists for only a brief period of time before the water in the puddle evaporates 
or sinks into the ground. Puddles of this sort obviously are not, and have never been thought to 
be, waters of the United States subject to CWA jurisdiction. Listing puddles also could have 
created the misapprehension that anything larger than a puddle was jurisdictional. That is not 
the agencies’ intent. (79 FR 22218). 

Moreover, the preamble makes clear that “fajbsolutely no uplands located in “riparian areas” and 
“Hoodpiains” can ever be “waters of the United States” subject to jurisdiction of the CWA.” (79 FR 
22207). 

In contrast, ponds located in floodplains that are not used exclusively for the activities described in the 
question may be jurisdictional unless they are part of the waste treatment system exclusion, as well as 
wetlands that meet the regulatory definition of wetland and are not otherwise excluded from jurisdiction 
(e.g. prior converted cropland). This would depend on site-specific information about the water in 
question. The agencies welcome comments on whether other similar ponds located in floodplains should 
be excluded, and the agencies will work to ensure that the agencies are as clear as possible regarding the 
features that are excluded in the final rule. 


53. Your proposed rule defines "flood plain" as "an area bordering inland or coastal waters that 
was formed by sediment deposition from such water under present climatic conditions and is 
inundated during periods of moderate to high water flows." The determination of what water is 
in a flood plain is left to the best professional judgment of EPA and Corp officials. 

We are currently in the Holocene geologic time period and the most recent climactic phase of 
that time period (the Subatlantic) began 2500 years ago. As some read your definition, EPA 
and the Corps could decide to regulate any "water" located in an area that that has been 
flooded in the past 2500 years. 

How does the rule define "present climatic conditions?" Please provide a detailed legal 
rationale and any supporting examples or precedent. 

Response: The rule does not specifically define “present climatic conditions.” This term is derived from 
the definition of “floodplain” outlined in the EPA’s draft scientific assessment, which includes a 
discussion of how a “floodplain,” which is created under present climatic conditions, can be 
distinguished from a “terrace,” which is created under earlier climatic conditions: 

Floodplain — A level area bordering a stream or river channel that was built by sediment 
deposition from the stream or river under present climatic conditions and is inundated during 
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moderate to high flow events. Floodplains formed under historic or prehistoric climatic 
conditions can be abandoned by rivers and form terraces? 

The period of current climatic conditions is generally understood as the period during which 
unconsolidated (loosely bound) sediments have been deposited by frequent flooding, and accumulated to 
form a modern-day “floodplain.” These areas flood during moderate to high flow events, when water 
reaches levels above the capacity of the current stream or river. Such events occur over years or 
decades, not over thousands of years. The water bodies in these areas have active hydrologic, 
biogeochemical, and biological exchanges with river and stream channels. 

The implication that the use of this term suggests that agencies would assert Clean Water Act 
jurisdiction over water features that flood only every 2,500 years is not the agencies intent and they will 
seek to add additional clarity into the final rule language based on the comments received on this topic. 


54. The word "ephemeral" appears over 75 times in the preamble to the proposed rule, but it is 
not defined. EPA's Connectivity Report defines "Ephemeral Stream" as "A stream or river that 
flows briefly in direct response to precipitation; these channels are above the water table at all 
times, " According the preamble to your proposed rule: "Rills are formed by overland water 
flows eroding the soil surface during rain storms." 

a. Please explain in detail definitional difference between an ephemeral water of the U.S. and a 
non-jurisdictional rill. 

b. Where is this distinction made in the proposed rule? 

Re.sponse: A “tributary,” as defined in the proposed rule, must have a “bed and bank” and an “ordinary 
high water mark,” and contribute flow either directly or through other tributaries to a traditional 
navigable water, interstate water, or the territorial seas, to be a “water of the U.S,” An ephemeral stream 
that meets this definition would be a “water of the U.S.” A rill would not. Rills are less permanent on 
the landscape than streams and do not have sufficient volume or frequency of flow events to 
demonstrate an ordinary high water mark or bed and banks. Rills are solely erosional features that do 
not meet the definition of tributary. This is discussed in the preamble to the agencies’ proposed rule at 
79 FR22218. 


55. In her blog, Acting Assistant Administrator Stoner said that the proposed rule specifically 
excludes erosional features. She was referring to gullies and rills. 

Does EPA believe that the CWA covers erosional feature.s? Please provide a detailed legal 
rationale and any supporting examples or precedent. 

Response; No. Please see response to Question 54 above. 


” See Appendix A, Page ,A-5, at 

http:/,'YOseniite.epa.gov/sab/sabproduct.nsf/02ad90bl36fc2lef85256eba00436459/'7724.-i57376745F4S852579E6004,3E88C/S 
File,/WOUS ERD2 Sep20l3.Ddf . 
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56. The preamble to the rule recommends that EPA and the Corps trace a tributary connection 
through direct observation or U.S. Geological Survey maps, aerial photography or other 
reliable remote sensing information, or other appropriate information. Ooes this mean that if 
EPA, the Corps, or a third party can dfscern a flow path from an aerial photograph or remote 
sensing technology, then it could be covered by the CWA? 

Response: This statement from the preamble merely describes the types of information that may be 
useful in evaluating the existence or strength of a connection between a particular waterbody and 
downstream waters. It does not suggest that any of these pieces of information, in and of itself, would 
be determinative in establishing (or not establishing) Clean Water Act jurisdiction. Field staff from both 
agencies currently use site-specific remote sensing information, in addition to any other available 
information, for determining if waters are tributaries, and so this preamble statement does not represent 
a change in current practice. 


57. The June Sth Draft Report of the SAB on the Connectivity Study notes that light detection 
and ranging (LiDAR) digital elevation models are increasing the ability to see more features on 
the land. Some may identify these features as stream networks. "Hence, the degree of 
connectivity will be determined in some part by in the database and/or data collection technology 
used for the analysis." Does EPA believe that CWA jurisdiction can expand as technology 
expands? 

Response: The EPA does not believe that technology will lead to an expansion of Clean Water Act 
jurisdiction. However, the agency believes that such tools can help improve our understanding of our 
nation’s waters, including their location and the connections (or lack of connections) among these 
waters. As mentioned previously, jurisdictional determinations are typically made on a case-by-case 
basis based on a request from a permit applicant or landowner, and can use available written and graphic 
information, as well as field visits. 


58. Your definition of tributary includes water that disappears underground in a so-called 
"natural break." 

a. How will the Corps and EPA decide if an upstream channel before a break i.s the 
same as a downstream channel after a break? 

b. Does either distance or timing matter? 

c. Does it matter how far or how long water has to flow underground to be considered 
all part of the same tributary system when it recharges surface water somewhere 
downstream, sometime later? 

Response: The proposed rule, if finalized, would not represent a change in the agencies’ policy or 
practice with respect to evaluating “natural breaks.” The agencies’ decision regarding whether a break 
in OHWM severs jurisdiction would rely on site-specific information, including the nature and the 
length of that break, for the particular site. 

On October 2, 2007, the agencies jointly signed Memorandum for Record 2006-436-FBV, a decision 
memo for a jurisdictional determination that had been elevated to agency headquarters. The agencies 
stated that they “agree that a break in the ordinary high water mark (OHWM) by itself is insufficient to 
isolate the upstream portion of a watercourse. Relevant factual considerations in these circumstances 
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include presence of a channel both above and below the break in the OHWM. This interpretation is 
based on the Clean Water Act, the agencies’ regulations and existing practice, and the case law, and 
consistent with the legal memorandum Clean Water Act Jurisdiction Following the U.S. Supreme 
Court ’s Decision in Rapanos v. United States & Carabell v. United States. 

As highlighted in previous responses, neither the Clean Water Act nor the proposed rule would regulate 
groundwater as a “water of the United States.” 


59. The fact that your rule covers all waters in a flood plain calls into question the municipal, 
industrial and agricultural use of water. Water from rivers or groundwater aquifers is 
appropriated or withdrawn (under state law controlling the ownership of water) by 
municipalities, industry, farmers, and others for use. ft may be stored in ponds. It may be 
conveyed in ditches all year round. But, until it is discharged back into a water of the U.S., any 
water that is in use should not be considered a water of the U.S. If it is treated, then the water 
might be considered part of an exempt waste treatment system, but not all water that has been 
used needs to be treated and some water is never discharged back to a water of the U.S. 

In your outreach sessions, EPA and the Corps have told people that you did not intend 
to regulate these waters. Staff has even suggested that the rule does not reach water that is in 
use because it is no longer considered "w'aters"or because a pond or ditch was excavated in 
uplands. 

Unfortunately, there is no clear exemption in the proposed rule that supports these 
a,ssurances. However, a 2005 EPA General Counsel memo on water transfers says that it is 
EPA’s longstanding position that water that is withdrawn from navigable waters for an 
intervening industrial, municipal or commercial use and then reintroduced to navigable waters, 
that reintroduefion requires a permit. So, water loses its status as "waters of the United States" 
when it is being used. 

Will the final rule will clearly explain that it does not regulate water that is withdrawn, 
collected, transported, stored, or used for an intervening industrial, municipal, or commercial 
use, and this includes all management of water internal to a particular site? 

Response: The agencies’ proposed Clean Water Act jurisdictional rule would not affect the agency’s 
existing regulations and policy exempting water transfers from Section 402 of the Clean Water Act’s 
permitting requirements. Litigation is currently ongoing regarding EPA’s rule exempting water 
transfers. The water transfers regulation is not within the scope of the proposed waters of the United 
States rulemaking. 

The agencies will consider all comments received on the Jurisdictional status of industrial, municipal, 
and commercial u,se water features under the Clean Water Act when drafting the final rule language, 
including ways to increase clarity on excluded features and waters. 


60. A little over a week after you testified before this Committee, it was announced that you 
would be leaving EPA to head the Center for Climate and Energy Solutions (C2ES). 

a. When did you first have contact with the C2ES regarding the potential of your employment 
with the group? 


http://www.usace.armv.mi1/Portais/2/docs/clviiworks/regulatorv/cwa guide/OHWM 2Q06-436~FBV.Ddf 
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Response; On May 9, 2014, Mr. Perciasepe told Justina Fugh, Senior Counsel for Ethics and Alternate 
Designated Agency Ethics Official (ADAEO), that in a couple of weeks, he would be meeting with 
board members of the Center for Climate and Energy Solutions. 


b. When did you first broach the topic of your departure with any EPA employees? 

Response: On May 9, 201 4, Mr. Perciasepe told Justina Fugh, Senior Counsel for Ethics and Alternate 
Designated Agency Ethics Official (ADAEO), that in a couple of weeks, he would be meeting with 
board members of the Center for Climate and Energy Solutions. 

c. Please outline any steps that were taken to safeguard against conflict of interest, or the 
appearance of inappropriate influence during the time between your initial contact with C2ES 
and your departure from the Agency. 

Response: On May 9, 2014, Mr. Perciasepe notified the ADAEO of his possible future employment with 
C2ES, thus meeting his requirements under Section 17of the STOCK Act, Pub. L. il2-105. At that 
time, the ADAEO counseled him about the seeking employment regulations at 5 CFR Part 2635, 

Subpart F, and briefly covered tlie post-employment restrictions at 18 USC 207. As part of his official 
EPA duties, Mr. Perciasepe was not involved in any specific party matter that involved C2ES, nor was 
he involved in any particular matter that affected C2ES as a member of a class. The EPA does not 
directly regulate C2ES as an entity, and C2ES is not an EPA contractor or grantee, 'fherefore, the 
ADAEO concluded that Mr. Perciasepe was able to meet his obligations to disqualify himself under 5 
CFR 2635.604(a) and, as permitted by 5 CFR 2635.604(b) and (c), did not need to issue a formal written 
disqualification statement. On May 23, 2014, Mr, Perciasepe again met with the ADAEO, confirming 
that C2ES was in fact interested in pursuing him for its Executive Director vacancy. The ADAEO 
counseled Mr, Perciasepe orally and also in writing about his post-employment restrictions. 
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QUESTIONS FOR THE RECORD 
The Honorable Jim Bridcnstine ( R - O K ) 

U .S. House Committee on Science, Space, and Technology 

Navigating the Clean Water Act: Is Water Wet? 

Wednesday July 9, 2014 

Questions for Mr. Perciasepe 

1. EPA claims this new Waters of the US rule only brings an additional three percent of waters 
under its authority and that existing exemptions will remain in place. Can you commit to me 
that EPA will not eventually attempt to use the rulemaking process to once again expand your 
authority, up to and including eliminating current exemptions for common agriculture 
practices? 

Response: Existing exemptions for agriculture, ranching, and forestry practices are contained in the 
statute, and only Congress can change these statutory exclusions. We look forw'ard to working with you 
to ensure the exemptions are maintained. 


2. In an op-ed inthe HuHington Post, Administrator McCarthy states that "some may think 
that this rule will broaden the reach of EPA regulations -but that's simply not the case." At 
the same time, EPA has also tried to dissuade fears about any overreach by claiming this 
expands the scope of covered waters by "only" 3.2 percent. Does the rule expand what the EPA 
will regulate or not? 

Response: The Administrator’s remarks were highlighting the fact that the agencies’ proposed rule 
would protect fewer waters than their existing regulations. No new categories of waters would be 
covered under the proposed rule than have been regulated since the 1970’s. 

With respect to the 3.2% figure, this figure can be found in the EPA’s draft economic analysis. The 
EPA and the Corps published revised guidance on Clean Water Act jurisdiction that accounted for the 
most recent Supreme Court case (Rapanos v. United States) in 2008. To construct the economic 
analysis, the agencies determined that the most appropriate ba.seline to evaluate was implementation of 
the 2008 guidance. When comparing field implementation of tlie 2008 guidance to their propo.sed rule, 
the EPA estimated a 3.2% change in negative Jurisdictional determinations to positive as a result of the 
proposed rule. 


3. Additionally, EPA has claimed the rule "would not infringe on private property rights" and 
would not act as "a barrier to economic development." Please explain this claim when, 
according to EPA's own economic analysis of the rule, landowners and development 
companies would be most heavily hit by the costs associated with the rule. 

Response: The EPA’s draft economic analysis reflects their best estimate of the benefits and costs at the 
time the rule was proposed. The draft analysis concludes that the proposed rule would provide an 
estimated $388 million to $.“514 million annually of benefits to the public, including reducing flooding. 
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filtering pollution, providing wildlife habitat, supporting hunting and fishing, and recharging 
groundwater. The public benefits significantly outweigh the costs of about S162 million to $278 million 
per year for mitigating impacts to streams and wetlands, and taking steps to reduce pollution to 
waterways. 

As a general matter, the agencies believe the proposed rule will clarify Clean Water Act jurisdiction and 
reduce delays associated with making Clean Water Act jurisdictional decisions. The EPA’s economic 
analysis demonstrates a marginal increase in protected waters under the proposed rule compared to 
current practice using the 2008 guidance. It is important to emphasize that costs associated with CWA 
permitting are only triggered when someone is proposing to pollute or destroy waters of the United 
States. 


4. The Independent Petroleum Association of America, National Association of 
Manufacturers, Oklahoma State Chamber of Commerce, and the Oklahoma Farm Bureau are 
united in opposition to this rule. These groups represent hundreds of thousands ofjob.s in my 
state in some of the biggest industries in Oklahoma. When interests this varied oppose this rule, 
you should immediately withdraw it. Has your agency considered this? 

Response: The agencies did not believe that withdrawing the proposed rule would be helpful in 
achieving the goals of providing additional clarify and prcdictabilify regarding the jurisdiction of the 
Clean Water Act In response to requests from the public for additional time to comment on the 
proposed rule, the agencies did extend the public comment period on the proposed rule on two 
occasions, and the public comment period closed on November 14, 2014. During the public comment 
period, the agencies have to date received approximately 800,000 public comments, including comments 
from several of the industry groups referenced in your question. These comments will be extremely 
helpful for the agencies to consider as they work to develop a final rule. 


5. For the following situations, please tell me if your analysis of the scope of the rule grants the 
EPA rt^ulatory authority: 

a. A homeowner installs a pond on their property, and the pond is located on the 100 year 
floodplain of a navigable water. Can EPA regulate the pond, and therefore their property? 

b. A homeowner installs a pond on their property, and the pond is located on the 100 year 
floodplain of a ditch EPA determines is a tributary to a navigable water. Can EPA regulate the 
pond, and therefore their property? 

c. A homeowner installs a pond on their properfy, and the pond is located on the 100 year 
floodplain of a ditch which is adjacent to yet another floodplain of a navigable water. Can EPA 
regulate the pond, and therefore their property? 

Response: The Clean Water only requires permits for point source discharges of pollutants into waters 
of the United States. The Clean Water Act does not regulate the use of property. Regarding the 
situations you pose, the proposed rule explicitly excludes from the Act small ornamental waters created 
for primarily aesthetic reasons by excavated or diking dry land, and farm and stock ponds. 
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QUESTIONS FOR THE RECORD 

The Honorable Kevin Cramer (R-ND) 

U.S. House Committee on Science, Space, and Technology 

Navigating the Clean Water Act; Is Water Wet? 

Wednesday July 9, 2014 

Questions for Mr. Perciasepe 

1. In her blog. Acting Assistant Administrator Stoner says 'The Clean Water Act only 
regulates the pollution and destruction of wafers." I agree, but I would expand that to say the 
Clean Water Act regulates the pollution and destruction of navigable waters. You can't read 
the word "navigable" out of the statute. 

You claim you are regulating non-navigable water based on potential impact to navigable 
water. But, if pollution of a water or destruction of a non-navigable water cannot significantly 
affect the quality of a navigable water by itself, because it is too distant or is too isolated, what 
is your justification for regulating that non-navigable water under the Clean Water Act? 

Response: The jurisdictional scope of the Clean Water Act is “navigable waters," defined in section 
502(7) of the statute as “waters of the United States, including the territorial seas." Both the legislative 
history and the caselaw confirm that “waters of the United States” in the Clean Water Act are not limited 
to the traditional navigable waters. 

The agencies’ proposed rule reflects the Supreme Court decisions in SWANCC and Rapanos regarding 
the scope of Clean Water Act jurisdiction. In particular, the agencies have incorporated the “significant 
nexus” test included in Justice Kennedy’s opinion in Rapanos. In that opinion, Justice Kennedy 
provided guidance to the agencies that establishing a significant nexus requires examining whether a 
water “alone or in combination with similarly situated [wetjlands in the region, significantly affeetjs] the 
chemical, physical, and biological integrity of other covered waters more readily understood as 
‘navigable.’" 547 U.S, at 780. The agencies determined that it is reasonable and appropriate to apply 
the “significant nexus” standard for Clean Water Act jurisdiction that Justice Kennedy’s opinion 
applied to adjacent wetlands to other categories of water bodies as well (such as to tributaries of 
traditional navigable waters or interstate waters, and to “other waters”) to determine whether they are 
subject to eWA jurisdiction, either by rule or on a case-specific basis. 


2. The definition "other waters" makes it sound as if the EPA is concerned there might be 
something they mis.sed. This definition appears to be a "capture everything else" definition. 

a. Please explain why you need a category called "other waters" and how the Agency plans to 
provide certainty to the regulated community that the Agency will not take the overly broad 
view that some fear? 

Response: Under the proposed rule, “other waters” are those waters, including wetlands, that do not 
meet the criteria of any of the defined categories of jurisdictional waters, and are not one of the waters 
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and features explicitly excluded from the definition of “waters of the United States.” In the existing 
regulation, there is a nonexclusive list of the types of “other waters” which may be found to be “waters 
of the United States.” In light of the Supreme Court decisions in SWANCC and Rapanos, the agencies 
proposed to modify that category to identify waters that would only be jurisdictional upon a case 
specific determination that they have a significant nexus as defined by the proposed rule. 

In addition, the agencies specifically sought public comment on several potential options for addressing 
“other waters” to ensure that their approach is based on peer-reviewed science and consistent with the 
Clean Water Act and applicable caselaw. 'fhe agencies will consider the comments received on “other 
waters” when developing the final language for the rule. 

b. Can you site another Clean Air Act ruiemaking-not a guidance-where the Agency left 
open an undefined catch all like the "other waters" term here? 

Response: At this time, the agencies have published a proposed rule for public comment, and the public 
comment period on the proposed rule closed on November 14, 2014. The agencies have not published a 
final rule. With respect to “other waters,” the proposed rule would adopt a case-by-case approach 
toward determining the jurisdictional status of such waters, as described in response to (a) above. The 
agencies proposed a specific definition (proposed subsection 7) and include significant discussion in the 
preamble about how this provision would be applied. Moreover, the agencies specifically sought 
comment on several proposed options for addressing the question of “other waters” in order to provide 
maximum clarity and to ensure that a final rule, when issued, is fully consistent with peer-reviewed 
science, the Clean Water Act, and applicable ca.selaw. The agencies are currently reviewing the 
comments we received on this and other issues to inform development of a final rule. 

Presuming that this question seeks other Clean Water Act examples in which the EPA has not fully 
established, by rule, the precise bounds of its authority, the EPA’s regulations for stormwater discharges 
at 40 CFR 122.26(a){v) allow a state or the EPA Regional Administrator to designate a stormwater 
discharge as subject to NPDES permitting if it is determined that the discharge “contribute[s] to a 
violation of a water quality standard or is a significant contributor of pollutants to waters of the United 
States.” 


c. Over the pa.st few months when faced with questions about the vagueness of definitions, the 
Agency has often claimed that broad definitions are beyond the EPA intended. What legally 
binding assurances can the EPA provide? Will legal certainty provide protections from third- 
party law suits? 

Response: Although the EPA cannot preclude third parties from filing suit pursuant to the Clean Water 
Act’s citizen suit provisions, the EPA and the Corps plan to clearly articulate the concepts embodied in 
any final rule in order to provide maximum clarity to permit applicants, agencies, and the public. We 
believe that doing so will reduce, not increase, the possibility that these provisions may be 
misunderstood by permittees, third parties, or other stakeholders, leading to less litigation. Such clarity 
will also aid Courts in responding consistently to citizen suits. 


3. What "waters" does EPA believe it does not and cannot ever have the authority to regulate? 
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Response: The proposed rule explicitly identifies several types of waters that are not covered by the Act, 
regardless of whether they fit within one of the categories that would otherwise be considered 
jurisdictional: 

• Ditches that are excavated wholly in uplands, drain only uplands, and have less than 
perennial flow. 

• Ditches that do not contribute flow, either directly or through another water, to a 
traditional navigable water, interstate water, the territorial seas or impoundment. 

• The following features; 

• Artificially irrigated areas that would revert to upland should application of 
irrigation water to that area cease; 

• Artificial lakes or ponds created by excavating and/or diking dry land and used 
exclusively for such purposes as stock watering, irrigation, settling basins, or rice 
growing; 

• Artificial reflecting pools or swimming pools created by excavating and/or diking 
dry land; 

• Small ornamental waters created by excavating and/or diking dry land for 
primarily aesthetic reasons; 

• Water-filled depressions created incidental to construction activity; 

• Groundwater, including groundwater drained through subsurface drainage 
systems; and 

• Gullies and rills and non-wetland swales. 

In addition, the EPA does not have the authority to regulate waters that lack a significant nexus with 
traditional navigable waters, interstate waters, or the territorial seas. The agencies have also never 
interpreted the Clean Water Act as regulating groundwater. Finally, the proposed rule would not change 
any of the existing statutory and regulatory permitting exemptions. 


4. The Agency has made statements that make it sound as if the EPA is being generous in 
providing agricultural exceptions for 56 accepted conservation practices, but it is my 
understanding NRCS has over 200 accepted practices and the law actually requires EPA to 
include these 404 exemptions for normal farming practices. 

Response: The agencies worked closely with NRCS to identify conservation practices that could 
potentially occur in a water of the U.S. The list ofNRCS practices in the interpretive rule is not meant 
to suggest that other conservation practices, not on the list, could not also qualify for the exemption for 
normal farming and ranching activities. Rather, it is meant to provide regulatory certainty to farmers for 
those practices that the agencies have specifically studies and determined that they fit within the 
statutory exemption. Update to this response: On December 16, 2014, President Obama signed the 
Consolidated and Further Continuing Appropriations Act, 2015, which instructs the EPA and the 
Department of the Army to withdraw the agencies’ interpretive rule. The EPA and the Army followed 
the statutory directive and withdrew the interpretive rule. 
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S. Can you explain why a home builder might need to get a Section 402 permit? 

a. What does a home builder need to do to obtain a Section 402 permit? 

b. What about a 404 permit? 

c. What percentage of homes or commercial developments would need some type of 
Clean Water Act permit? 

Response: Section 402 : A home builder is required to obtain pennit coverage under Section 402 of the 
Clean Water Act to manage stormwater discharges to waters of the U.S. if construction activities 
(clearing, grading, and excavating) disturb greater than a specified acreage of land. In areas where EPA 
is the permitting authority this acreage limit is one acre or more, or projects that involve less than an 
acre if the projects are part of a common plan of development that, in total, disturbs greater than one 
acre. States that are authorized to implement the 402 program may have more stringent limits. 

Most construction activities resulting in stormwater discharges to waters of the United States are 
covered by a general permit, which describe the procedures required to obtain coverage under the 
permit. Most states are authorized to implement the stormwater permitting program pursuant to Section 
402, and in such states, developers would need to contact the state permitting authority or review the 
State’s general permit for information on how to apply for a permit. The EPA remains the permitting 
authority in a few states, territories, and in most areas in Indian Country. In areas where the EPA is the 
permitting authority, operators must follow the procedures in the EPA Construction General Permit 
(CGP). A home builder can obtain coverage under the CGP using the EPA’s electronic Notice of Intent 
(e-NOl) system.'' 

A home builder would also need a Section 402 permit for a discharge of other pollutants into 
jurisdictional waters from a point source should such circumstances exist. 

Section 404 : A home builder may need a permit under Section 404 of the Clean Water Act if he or she 
proposes to discharge dredged or fill material into a water of the United States from a point source. For 
example, if the home builder proposes to fill in a wetland that is a water of the U.S., that activity would 
require a Section 404 permit. The U.S. Army Corps of Engineers is the permitting authority under 
Section 404 of the Clean Water Act except in Michigan and New Jersey, where both have assumed 
portions of Section 404 permitting authority. The Corps can provide assistance to a home builder 
regarding the permitting process, including whether the Corps’ Nationwide Permit 29 (Residential 
Developments) may provide general permit coverage for a particular discharge. In addition, depending 
on the specific type of activity related to the discharge there are other Nationwide General Permits that 
may be applicable, or specific State Programmatic or Regional General Permits in Corps districts. In 
Michigan and New Jersey, a developer may contact the relevant state agency for information on the 
permitting process. 

Because the Corps is the agency that conducts most of the day-to-day pemiitting under Clean Water Act 
Section 404, the EPA is unaware of the overall percentage of residential or commercial development 
activities that require Clean Water Act Section 404 permits. The EPA also has no data on the 
percentage of developments requiring Clean Water Act permits requested in question (c). However, 
when the EPA developed the Effluent Limitation Guideline for Construction and Development, it 
estimated that there are between 84,000 and 85,000 construction projects (residential, non-residential. 


Additional information on how Section 402 of the Clean Water Act applies to such activities is available at 
httD://w3ter.epa.aov/Doiwaste/nDdes/stormwater/Stormwater-Disch3fgcs-FrQm-Con.structiQn-Activities.cfm 
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and kansport^on) per yeartftat are one acre or more. This would represent the universe of construction 
projects that potentially must obtain coverage under a Section 402 permit. 


6. It seems like EPA wants to have it both ways. On one hand you are saying that no new 
waters are being regulated. On the other hand you are saying these changes are going to have 
huge benefits to the environment. 

a. Which is it? 

Response: The agencies’ proposed rule would not protect any new categories of waters that have not 
historically been protected under the Clean Water Act, however it would result in a small increase in 
protected waters compared with current practice under the agencies’ 2008 guidance. The agencies’ 
rulemaking efforts are designed to provide additional clarity regarding which waters are protected by the 
Clean Water Act, which will help ensure these waters’ protection from harmful pollution. The projected 
environmental benefits from the rule come from those waters that the agencies are currently not 
regulating, but which may be regulated under the rule. Determining Clean Water Act protection for 
streams and wetlands became confusing and complex following Supreme Court decisions in 2001 and 
2006. For nearly a decade, members of Congress, state and local officials, industry, agriculture, 
environmental groups, and the public asked for a rulemaking to provide clarity. About 60 percent of 
stream miles in the U.S. only flow seasonally or after rain, but have a considerable impact on 
downstream waters. And approximately 1 1 7 million people - one in three Americans - get drinking 
water from public systems that rely in part on these streams. The.se are important waterways for which 
EPA and the Army Corps are strengthening protection. 

b. What in the current guidance do you feel is not sufficiently protective of water compared 
with the proposed rule? 

c. If you arc not really changing anything why arc we all here today? Why go to all the 
expense of this rulemaking? 

Response: The agencies believe the current guidance creates unnecessarily confusing and case-specific 
processes for making determinations about Clean Water Act jurisdiction. The guidance has created 
inconsistencies in the way jurisdictional determinations are conducted and, as a result, uneven protection 
for the nation’s waters. In contrast, rulemaking enables the agencies to create clearer categories, by rule, 
of which waters are protected by the Clean Water Act and which are not. For example, the proposed rule 
says that all tributaries to navigable and interstate waters and the territorial seas, and all waters adjacent 
to them, are jurisdictional by rule, without the need for a case-by-case determination. Creating these 
categories is not possible with guidance and must be done via rulemaking. For this reason, for nearly a 
decade, members of Congress, state and local officials, industiy, agriculture, environmental groups, and 
the public asked for a rulemaking to provide clarity. With this rulemaking, the agencies are responding 
to this call for clarity. 
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Written statement submitted by Ranking Member Eddie Bernice Johnson 

Thank you, Chairman Smith for holding today’s hearing to examine the rule pro- 
posed by the Environmental Protection Agency and the Army Corps of Engineers 
to clarify the definition of the “waters of the United States” in the Clean Water Act. 
I’d also like to thank Mr. Perciasepe for his participation this morning. I’m looking 
forward to your testimony and our discussion today. There has been a significant 
amount of confusion about what waters will be subject to the requirements of the 
Clean Water Act in light of the proposed rule, and today’s hearing provides us with 
the opportunity to clear up any misconceptions. 

As my colleagues are aware, I am a strong supporter of EPA’s mission to protect 
public health and the environment. I am also a believer that a strong economy and 
a healthy environment go hand in hand. It is clear that clean water plays an impor- 
tant role, not just in the day to day lives of every American, but in nearly every 
sector of our economy. The availability and quality of water is critical to manufac- 
turing, agriculture, recreation and tourism, energy production, and commercial fish- 
eries. 

In 1972 Congress recognized the value of the Nation’s water supply to our econ- 
omy and quality of life and enacted the Clean Water Act to protect this vital and 
finite resource. However, rulings by the Supreme Court in 2001 and 2006 have cre- 
ated ambiguity regarding what waters are subject to the Act’s jurisdiction. 

For nearly a decade, stakeholders ranging from the American Association of State 
Highway and Transportation Officials to the Environmental Defense Fund to the 
American Petroleum Institute have been calling on EPA and the Army Corps to pro- 
vide clarity about what is and what is not a “water of the United States.” And while 
there may be differences in opinion about the proposed rule, I applaud the agencies 
for addressing this need and working to provide “greater clarity, certainty, and pre- 
dictability” to the regulated community and state and local governments that share 
the task of implementing and enforcing the Clean Water Act. 

As we will likely hear today, streams, lakes, and wetlands offer a variety of eco- 
logical benefits and services. For example, wetlands can store excess water after a 
heavy rainfall, reducing the possibility of flooding; they can trap sediments and fil- 
ter out pollutants, improving water quality; and they can serve as a breeding 
ground for fish and other aquatic life, increasing biological diversity. 

As a representative from the great state of Texas, I have seen first-hand the im- 
pact water shortages can have on public health and the economy. In 2011 Texas ex- 
perienced one of the worst droughts on record with nearly 1,000 public water sys- 
tems implementing restrictions on the use of water. In fact, 23 of those systems be- 
lieved they would run completely out of water within 180 days. Additionally, about 
16 percent of the Texas’ power generation relies on cooling water from sources that 
are at historically low levels. Competition for water in the state is already high, but 
climate change is likely to further increase competition for this critical resource as 
shortages are expected to rise and the quality of our water resources is predicted 
to decline. 

We need a reliable supply of clean water in order for our economy to remain 
strong. The proposed rule we are discussing today will go a long way in protecting 
this critical resource, and this hearing can be a constructive mechanism for all of 
us to learn more about the proposed rule. 

Thank you, Mr. Chairman and I 3deld back the balance of my time. 



Ill 


Letters submitted by Chairman Lamar Smith 



levas and Snu''nvpsiefn CaUie Raiseis Absocicttioa 


July 8, 2014 


House Committee on Science, Space and Technology 
2321 Rayburn House Office Building 
Washington, DC 20515 



RE: Proposed regulations by the U.S. Environmental Protection Agency and U.S. Army Corps of 
Engineers 

Dear Chairman Smith, Ranking Member Johnson and Members of the Committee: 

As you know, the Texas and Southwestern Cattle Raisers Association (TSCRA) is a 137-year-old trade 
association and is the largest and oldest livestock organization based in Texas. TSCRA has a membership of 
more than 16,500 beef cattle operations, ranching families and businesses. These members represent over 
50,000 individuals directly involved in ranching and beef production that manage over four million head of cattle 
on more than 76 million acres of range and pasture land primarily in Texas and Oklahoma, but throughout the 
Southwest. 


TSCRA is greatly concerned about the proposed joint regulations by the U.S, Environmental Protection Agency 
(EPA) and U.S. Army Corps of Engineers (Corps) redefining what waters will come under federal jurisdiction 
through a new definition of “Waters of the United States” (WOTUS) under the federal Clean Water Act (CWA). 
TSCRA strongly opposes these regulations because they will endanger iandowiers’ long held private property 
rights and cost them millions of dollars. 

The proposal attempts to make ail waters jurisdictional and then either excludes certain categories of waters 
from WOTUS or exempts certain activities from permitting requirements under one specific program of the 
CWA, the Sec. 404 Dredge and Fill permit. 

The difference between the two is fundamentally important. Exempting activities means the water in question is 
still a WOTUS, while an exclusion means that the water itself is not a WOTUS and is outside the CWA. The 
change to the definition in this proposal expands every single program under the CWA, including Sec. 303 
Total Maximum Daily Loads (TMDLs) and water quality standards. Sec. 31 1 Spill Prevention Control and 
Countermeasure (SPCC) oil spill plans program, Sec. 402 National Discharge Elimination System (NPDES) 
program, and Sec. 404 Dredge and Fill permit program, which means that an exempted activity from the Sec. 
404 program is not necessarily exempt from r^ulation under these other prc^rams. 

In addition, the EPA and Corps have already implemented an interpretative rule (IR) including a Memorandum 
of Understanding (MOU) with the U.S. Department of Agriculture tiat states activities associated with 56 select 
Natural Resource Conservation Service (NRCS) conservation practices are exempted from requiring a 404 
Dredge and Fill permit if the applicable NRCS standards are followed exactly. EPA signed the MOU vwth USDA 
recognizing these 56 practices as exempt activities that might cause a Trll" of a WOTUS on the land associated 
With the practice. 

TSCRA believes this provision actually narrows the current statutory exemption for normal ranching practices 
and creates more legal liability for ranchers and landowners who undertake voluntary conservation activities. 
State conservation practice standards would not receive the exemption and could require a 404 permit for 
implementing or maintaining them. The agencies have also asserted that grazing, putting in fence, prescribed 
burning and other activities that make up the 56 select practices are “discharge activities” under the CWA that 
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would require a permit. Lastly, the IR turns the NRCS, a federal agency with a strong history of providing 
valuable technical assistance to ranchers and landowners, into a regulatory compliance agency for CWA 
enforcement purposes. 

TSCRA has requested that these agencies pull these proposed regulations down Immediately and also 
respectfully requests that the United States Congress do everything within its authority to stop the actions of 
these agencies. 

Thank you for your attention to this very important issue. Please contact TSCRA if you need further 
information. 


Sincerely, 



Pete Bonds 
President 
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DATE: 8 July 2014 

FROM: Cord Switzer 

Fredericksburg Winery 
247 W. Main Street 
Fredericksburg, Texas 78624 


TO: Lamar Smith - Chairman 

Eddie Bernice Johnson - Ranking Member 

U.S. House Committee on Science, Space, and Technology 

232 1 Rayburn House Office Building 

Washington. D.C, 20515 


SUBJECT: EPA Rule Cliange to Clean Water Act (EPA-HQ-OVV-201 W0880) 


As a member of the Texas Wine Industry for many years ! wish to express ray concern and 
opposition to the expansion of the “navigable waters” concept. Any additional rules and 
regulations do nothing but hamper tiie expansion of our industry. Grape growing is extremely 
water conservative but also - as w'itf; any farm crop - water dependent. 

The Texas Wine Industry had an economic impact of $1.8 billion in 201 1 - is S* in wine 
production in the United States and 7'*' in grape growing. The industry !.s expanding planted acres 
each year but now 1 am already hearing a hesitancy about next year. It was our intent to start 
replanting an 1 8 acre vineyard but due to this potential rule change we will postpone for further 
evaluation. 

The intrusion on the concept of “pre perty rights” strikes a fear in every property owner but in 
particular when you are a fanner who makes their living from the land. Now you add on the 
negative;economic impact of more government rules and regulations with more reporting, permit 
requirements and government oversight and the issue is compounded even more. 

Any additional rules or regulations puts an “undue burden on small businesses”. With a few 
exception most of the growers and wineries are small and family owned - even the larger ones 
by Federal definition fall under the category of small business. 

For the betterment of our state and cur nation I request that you stop the rule change. 


Respectfully, 



Ford Switzer 
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Pro-Business • PRO-Tr.x^ 
FOR OVER 75 YEARS 


July 3, 2014 

The Honotable Lamar Smith 
U.S. House of Representatives 
2409 Rayburn HOB 
Washington, DC 20515 

RE: EP A Proposed Rule on Waters of the United States 

Dear Congressman Smith, , , 

In advance of the House Science Committee’s hearing on the Envkomnental Protection Agency’s 
Waters of the United States proposed rule, I am writing to express the concerns of the Texas 
Association of Business (TAB) with the potential impact of die' proposed rule on our members and 
essentially all businesses and local communities in Texas. ■ ' • 

TAB is a broad-based, bipartisan organization representing more than 4,000 Texas employers 
and over 200,local chambers of commerce. As Texas’ leading employer organization for more 
than 90 years, TAB represents some of .the largest multi-national corporations as ■well as small 
businesses in almost every oommuhity in the state. ■ ■ : 

I -would like to regiitet rhy Suppotf for the effort of the House 'Committee on Science, Space, and 
Technology to address this iinportant.lssue. The Supreme Cotut has twice affirmed that both the 
U.S. Constitution and the Clean Watet Act place limits on federal authority over intrastate water.s. 
Moreover, Congre-ss has decided not to change the careful balance between federal and state 
regulation. 

EPA and the U.S. Army Corps of Engineers (Corps) proposed tliis rule to change the definition of 
“Water.s of the United States” under tlie Clean Watet Act (CWA). This change is comprised of a 
complicated set of regulatory definitions, iriduditrg new and fioorly defined fethW, based on 
ambiguous and untested legal theories and regulatory exclusions. The result is a proposal that 
asserts jiudsdiction over watersj including many ditches, conveyances, isolated waters, and other 
waters, that ate presently tinder the juiisdiction of the states and that is inconsistent with 
Congressional intent and recent Supreme Court decisions'. ' ■ ' 

EPA’s proposed rule will create a great deal of uncertainty for out business members, and could put 
potentkl projects and investments in a holding pattern due to the uncertainty of what would be 
covered jtirisdiclionally and wbo would or would hot need a permitl ■ ■ ' ■' 


1209 Nueces • Austin, Texas 78701 
512.477.6721 • 512.477.0836 fax • www.txbk.org 
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EPA Proposed Role on Waters of the United States 
My 3, 2014 
Page 2 


This proposed rule could also impact existing operations or facilities by expanding die jurisdiction to 
cover businesses that were not previously required to hold a permit. 

In addition to die new permitting requirement and use testricdons businesses will face, the EPA’s 
permitting process does not provide any certainty for planning purposes. Recently, the EPA for the 
first time used its power to retroactively veto a valid CWA permit, thereby halting an on-going and 
lawfully permitted operation. EPA currently is in the process of potentially using its power to 
prospectively veto another project before companies involved could even apply for a permit but, 
after hundreds of millions of dollars had been spent in up-front expenditures. Subjecting businesses 
to this type of uncertainty in the permitting process wiU send invejstment dollars elsewhere. 

I ask that you stop EPA from finalizing this proposed rule that would create a significant amount of 
uncertainty and would impact the business community in a detrimental way. Thank you for your 
time and consideration to this matter. 

Respectfully, 

Bill Hammond 
Chief Executive 
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Impact of Proposed Clean Water Act Rules 
On Farmers and Ranchers in Texas 

In March 2014, the Environmental Protection Agency (EPA) and US Army Corps of Engineers (Corps) 
proposed rules to "clarifV” the agencies' jurisdiction under the Clean Water Act by defining the term 
"waters of the United States." 

The proposed definition expands jurisdiction to practically every place where water collects and flows. 
Regardless of the presence of water or the magnitude or frequency of flow as long as the water is 
somehow connected to larger, downstream waters it Is regulated. 

The proposed rule would expand federal jurisdiction to the following "water" features. 

• Ditches and drainage features • Farm ponds (if found to have connectivity) 

• Floodplains • Erosion control structures 

• Areas adjacent to streams • Low areas in fields 

• Isolated wetlands • Riparian corridors 

• Dry arroyos • Playa Lakes 

The proposed rule is in direct contradiction to the SWANCC and Rapanos decisions. The US Supreme 
Court ruled that federal jurisdiction was limited, and that agencies must establish a "significant nexus" 
to navigable waters in order to claim regulatory jurisdiction. 

Impact to Farmers and Ranchers 

This expanded jurisdiction blurs the lines between agricultural non-point source runoff (which is exempt 
from Clean Water Act regulations) and point source pollution (which is regulated). - Which subjects 
farmers and ranchers to new permitting requirements and fines of up to $37,500 per day. 

EPA and the Corps have taken additional steps to narrow the interpretation of "normal farming 
practices". In the "interpretive rule", the agencies specify that 56 farming practices are exempt from 
permitting only if these practices adhere to stringent NRCS standards - which are not subject to 
rulemaking. 

The new rules also increase the potential for litigation under third-party, citizen lawsuits provisions of 
the Clean Water Act. They afford activist groups the opportunity to seek federal prosecution against 
farmers and ranchers for normal farming activities. 

EPA claims to have preserved agricultural exemptions granted by the Clean Water Act and that 
proposed rules will have no impact on farmers or ranchers. However, this is simply not the case, The 
proposed rule will extend regulations for rivers and lakes, into fields and onto farms. 

The result will increase costs, delays, and result in loss of revenue for farmers and ranchers. 
Furthermore, land use restrictions could result in the loss of tens, if not hundreds of thousands of 
productive farmland acres across the United States, 

If these newly created "waters of the U.S." also subject privately held lands to Endangered Species Act 
regulations, the impacts would be much greater - dwarfing the impacts of the Clean Water Act itself. 
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Letters submitted by Representative Kevin Cramer 


Jjly 3, 2014 

The Honorable Kevin Cramer 
U.S. House of Representatives 
1032 longworth House Office Building 
Washington, DC 20515 

Dear Representative Cramer: 

County Farm Bureau encourages you to take action against the Environmental 
Protection Agency's proposed rule change to expand its Waters of the United States overreach. 

(f the proposed rules go into effect, farming as we know it will end. Federal agencies will have the power 
to dictate land use and farming practices. This is unacceptable. 

The proposed rule is a blatant end run around Congress and the U.S. Supreme Court that should not go 
unpunished. In fact, in two separate decisions, the U.S. Supreme Court has said there are limits to EPA's 
authority under the Clean Water Act. 

By removing the term navigable, EPA gains a foothold to every spare foot of America. Wherever rain 
falls and water pools will be a "Water of the U.S." and EPA regulators will be telling us what we can and 
can't do with OUR land. In OUR businesses, and in OUR lives. This has to stop. 

Congress, not federal agencies, makes the laws. Please help us by convincing your colleagues in 
Congress that the proposed rule cannot stand. Our livelihoods depend on it. 



President 

f^untv Farm Bureau 
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July 3, 2014 

The Honorable Kevin Cramer 
U.S. House of Representatives 
1032 Longworth House Office Building 
Washington, DC 20515 

Dear Representative Cramer: 

McLean County Farm Bureau is asking for your help to stop the EPA's blatant disregard for farmers and 
ranchers by opposing the proposed rule that would expand its Waters of the United States overreach. 

By removing the term navigable, the EPA gains a foothold to every spare foot of America. If the agency 
can regulate every water body from the largest to the smallest, and even those areas that aren't wet 
most of the time, as it is proposing in this rule, then there are effectively no limits to the agency's 
regulatory reach. 

Congress needs to take back Its oversight responsibility and stop the federal government's intrusion into 
our lives, our families and our businesses. We believe you understand what this proposed rule change 
would mean for North Dakota - and we hope that you can convince your colleagues on Capitol Hill to 
give the EPA a serious reckoning. The EPA is getting seriously out of hand with its efforts to control 
every part of our lives. Somebody has to look out for the people, and we think you are just the person to 
make sure that happens. 

Please convince your colleagues in Washington D.C to rein-in the EPA and stop this regulatory 
overreach. 

Sincerely, 



Katie Heger, President 
McLean County Farm Bureau 
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Nelson County 
Farm Bureau 



May 28, 2014 

The Honorable Kevin Cramer 
US House of Representatives 
1032 Longworth House Office Building 
Washington, DC 2051S 


Dear Representative Cramer: 

We at Nelson County Farm Bureau are extremely concerned over the proposed rule change to the Clean 
Water Act as it pertains to the EPA's expansion of navigable waters of the United States. The proposed 
rule change significantly expands the scope of navigable waters subject to the Clean Water Act's 
jurisdiction. As we read the proposal it would allow the federal government to regulate ditches, small 
^ waters, and all drains. Of these areas most aren't usually wet very long much less navigable. The 
Supreme Court has ruled repeatedly that Congress meant what it said "Navigable water does not mean 
all waters". 


The EPA and other environmentalist refuse to accept the Supreme Court ruling over navigable waters 
and the limits to their jurisdiction. The proposed rule change will force roadblocks for farmers and 
ranchers when doing ordinary land use activities such as spraying, fencing, and tillage. The farming and 
ranching exception in the current law is important but has been very narrowly applied by the agencies 
and will not protect farmers and ranchers from the proposed water rule and government regulatory 
over-reach. The proposed rule does not provide clarity or certainty as EPA has stated. The only thing 
that Is clear and certain is that, under this rule, it will be more difficult to farm and ranch, or make 
changes to the land - even if those changes would benefit the environment. 

We at Nelson County Farm Bureau are asking for your help to block the EPA's continued disregard of 
Congress and the Supreme Court's ruling on this matter. 


Sincerely, 




Kristie Sundeen, President 
Nelson County Farm Bureau • 
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July 6, 2014 

The Honorable Kevin Cramer 
U.S. House of Representatives 
1032 Longworth House Office Building 
Washington, DC 20515 

Dear Representative Cramer: 

Members of Traill County Farm Bureau are firmly opposed to the EPA’s proposed rules 
regarding Waters of the U.S. This is a clear case of government and regulatory overreach by 
unelected bureaucrats. 

The original intent of the Clean Water Act would be completely hi-jacked if these people get 
what they want. And it seems what the EPA wants, by this action, is to drive farming in 
America out of business. 

If the proposed rules go into effect, it will be an invasion of our personal rights, our property 
rights, and even state sovereignty. It must be stopped. We hope that you and your colleagues on 
Capitol Hill will rein-in the EPA once and for all. 

Sincerely, 


Dana Kaldor, President 
Traill County Fami Bureau 
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Letters submitted by Representative Paul C. Broun 

®ongre0s of ttfe IniteJi States 

fflaaliington, 1® 30515 


May 1,2014 

The Honorable Gina McCarthy The Honorable John M. McHugh 

Administrator Secretary 

U.S. Environmental Protection Agency Department of the Army 

1200 Pennsylvania Avenue, NW The Pentagon, Room 3E700 

Washington, D.C, 20460 Washington. D.C, 20310 

Dear Administrator McCarthy and Secretary McHugh: 

We write to exprras our serious concerns with the proposed rule re-defining the scope of federal 
power under the Clean Water Act (CWA) and ask you to return this rule to your Agencies in 
order to address the legal, economic, and scientific deficiencies of the proposal. 

On March 25, 2014, the Environmental Protection Agency (EPA) and the U.S. Army Coips of 
Engineers (USAGE) released a proposed rule that would assert CWA jurisdiction over nearly all 
areas with any hydrologic connection to downstream navigable waters, including man-made 
conveyances such as ditches. Contrary to your agencies’ claims, this would directly contradict 
prior U.S. Supreme Court decisions, which imposed limits on the extent of federal CWA 
authority. Although your agencies have maintained that the rule is narrow and clarifies CWA 
jurisdiction, it in fact aggressively expands federal authority under the CWA while bypassing 
Congress and creating unnecessary ambiguity. Moreover, the rule is based on incomplete 
scientific and economic analyses. 

The rule is flawed in a number of ways. The most problematic of these flaws concerns the 
significant expansion of areas defined as “waters of the U.S.” by effectively removing the word 
“navigable” from the definition of the CWA. Based on a legally and scientifically unsound view 
of the “significant nexus” concept espoused by Justice Kennedy, the rule would place features 
such as ditches, ephemeral drainages, ponds (natural or man-made), prairie potholes, seeps, flood 
plains, and other occasionally or seasonally wet areas under federal control. 

Additionally, rather than providing clarity and making identifying covered waters “less 
complicated and more efficient,” the rule instead creates more confusion and will inevitably 
cause unnecessary litigation. For example, the rule heavily relies on undefined or vague 
concepts such as “riparian areas,” “landscape unit,” “floodplain,” “ordinary high water mark” as 
determined by the agencies’ “best professional judgment” and “aggregation.” Even more 
egregious, the rule throws into confusion extensive state regulation of point sources under 
various CWA programs. 

In early December of 2013, your agencies released a joint analysis stating that this rule would 
subject an additional three percent of U.S. waters and wetlands to CWA jurisdiction and that the 
mle would create an economic benefit of at least $100 million annually. This calculation is 
seriously flawed. In this analysis, the EPA evaluated the FY 2009-2010 requests for 
jurisdictional determinations - a period of time that was the most economically depressed in 


WBNTEO OU RECYCl ED PAPEH 



123 


nearly a century. This period, for example, saw extremely low construction activity and should 
not have been used as a baseline to estimate the incremental acreage impacted by this rule. In 
addition, the derivation of the three percent increase calculation did not take into account the 
landowners who - often at no fault of their own - do not seek a jurisdictional determination, but 
rather later learn from your agencies that their property is subject to the CWA. These errors 
alone, which are just two of many in EPA’s assumptions and methodology, call into question the 
veracity of any of the conclusions of the economic analysis. 

Compounding both the ambiguity of the rule and the highly questionable economic analysis, the 
scientific report - which the agencies point to as the foundation of this rule has been neither 
peer-reviewed nor finalized. The EPA’s draft study, “Connectivity of Streams and Wetlands to 
Downstream Waters: A Review and Synthesis of the Scientific Evidence,” was sent to the EPA’s 
Science Advisory Board to begin review on the same day the rule was sent to 0MB for 
interagency review. The science should always come before a rulemaking, especially in this 
instance where the scientific and legal concepts are inextricably linked. 

For all these reasons, we ask that this rule be withdrawn and returned to your agencies. This rule 
has been built on an incomplete scientific study and a flawed economic analysis. We therefore 
ask you to formally return this rule to your agencies. 

Sincerely, 


Ao 


CHRIS COLLINS 

Member of Congress 

/ ' > 

KURT SCHRADER 

Member of Congress 



BILLSHUSTER 

Chairman 

House Committee on 
Transportation and Infrastructure 

LAMAR ShflTH 

Chairman 

House Committee on 

Science, Space, and Technology 


/J^ 

* FRED UPTOl<i 

ChainuM 

House Committee on 

Energy and Commerce 

DOC HASTINGS 

Chairman 

House Committee on 

Natural Resources 

FRANK LUCAS 

Chairman 

House Committee on Agriculture 

(ton. 

COLLIN PETERSON 

Ranking Member 

House Committee on Agriculture 
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House Committee on Appropriations A House Committee on Small Business 



BOBGOODLAttE 


Chairman 

House Committee on Judiciary 



Chairman 

House Committee on 


Oversight and Government Reform 





PETE SESSfONS 
Chairman 

House Committee on Rules 






DAVE CAMP 
Chairman 
House Committee on Ways and Means 





JOHN KLINE 
Chairman 
House Committee on 
Education and Workforce 



JEB HENSARLINO 
Chairman 

House tommittee on Financial Services 


CANDICE MILLER 
Chairman 

House Committee on House Administration 



Chairman 

House Permanent Select Committee 
on Intelligence 


MIKEMcCAUL 

Chairman 

House Committee on Homeland Security 


nj 

BOB GIBBS 
Chairman 
Subcommittee on 
Water Resources and Environment 


PAUL RYAN' 
Chairman 

House Committee on Budget 


CC; The Hon, Dr. Howard Shelanski, 0MB Office of Information and Regulatory Affairs 
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Georgia Department of Agriculture 

Gary W. Black, Commissioner 

19 Martin Luther King Jr. Drive, SW • Atlanta, Georgia 30334-4201 


Congressman Paul Broun 
2437 Rayburn House Office Bldg. 

Washington, DC 205! 5 

Dear Congressman Broun; 

The rule proposed by the Environmental Prot^tion Agency (EPA) and the ll.S. Army Corps of Engineers 
(the Corps) to change the definition of Waters of the United States (WO'fUS) under the Clean Water Act(CWA) 
has caused much debate throughout Georgia’s agricultural industry. While the goal of this revision is to clarify 
confusion over the scope of CWA, the Georgia Department of Agriculture (GDA) has serious concerns about the 
consequences it will have for Georgia. 

As an agency fully dedicated to the rights of farmers and American citizens alike, we find the reach of 
EPA under the new rule to be a serious threat. Under the new rule EPA jurisdiction will be expanded to include 
all waters defined as ‘'other waters" with a "significant nexus” to navigable waters and to the tributaries of these 
waters. These broad definitions bring EPA jurisdiction into uncharted territory in regards to private property, if 
not withdrawn, the proposed rule would grant EPA the right to monitor everyday activitie.s on both our farms and 
residences alike. 

In the Economic Analysis provided by EPA and the Corps, the two agencies assess that only 3% of 
additional U.S. waters will be jurisdictional under the revision with 17% of those being “other waters.” This can 
only be described as a gross understatement of impending, sweeping authority. Increasing the scope of CWA will 
undoubtedly leave our farms and small businesses at the mercy of EPA and open the door to environmental 
activists to pursue civil lawsuits under new interpretations of the rule change. 

EPA and the Corps anticipate that the losses suffered by the government and regulated entities will be 
between $162 million to $279 million per year under the new rule. They determine these financial costs will be 
associated with activities such as administering additional permits and modifying bu.siness operations to meet new 
standards. The reporting agencies go on to estimate the benefits of this rule change to be between $31 8 million to 
$5 1 4 million per year. These benefits, however, are represented by “values of ecosystem services” and “reduced 
uncertainty concerning where CWA jurisdiction applies ” While the costs will be very real, GDA believes this 
assessment of benefits to be extremely vague and severely inflated. 

This revision will have a direct impact on our farming practices. While the list of agricultural exemptions 
has been expanded, it comes at the cost of being under EPA scrutiny. These exemptions are only warranted 
because they would now be operating under the federal jurisdiction of the EPA. This hostile directive threatens to 
eliminate traditional methods that have been used on our famts for decades. 

Agriculture is Georgia's leading industry and our farmers are looking for help in fighting this rule change. 
This type of overregulation will be damaging to our state's economy as well as our trust in government. In order 
to protect Georgia, we ask that you join us In using all available measures to remove this proposal from 
consideration. 




Gary' W. Black 
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July 1 , 2014 

The Honorable Paul Broun 
United States House of Representatives 
10th Congressional District - Georgia 
2437 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Broun: 

!n advance of the House Science Committee's hearing on the Environmental Protection Agency's Waters of the United 
States proposed rule, 1 am writing to express the Georgia Chamber of Commerce's concerns with the potential impact of 
the proposed rule on our Chamber members and the surrounding community. 

I would like to register my support for the effort of the House Committee on Science, Space, and Technology to address 
this important issue. The Supreme Court has twice affirmed that both the U.S. Constitution and the Clean Water Act 
place limits on federal authority over intrastate waters. Moreover, Congress has decided not to change the careful 
balance between federal and state regulation. 

EPA and the U.S. Army Corps of Engineers (Corps) proposed this rule to change the definition of "Waters of the United 
States" under the Clean Water Act (CWA). This change is comprised of a complicated set of regulatory definitions, 
including new and poorly defined terms, based on ambiguous and untested legal theories and regulatory exclusions. 

The result is a proposal that asserts Jurisdiction over waters, including many ditches, conveyances, isolated waters, and 
other waters, that are presently under the jurisdiction of the states and that is inconsistent with Congressional intent 
and recent Supreme Court decisions. 

era's proposed rule will create a great deal of uncertainty for our business members, and could put potential projects 
and investments in a holding pattern due to the uncertainty of what would be covered jurisdictionally and who would or 
would not need a permit. 

This proposed rule could also impact existing operations or facilities by expanding the jurisdiction to cover businesses 
that were not previously required to hold a permit 

In addition to the new permitting requirement and use restrictions businesses will face, the EPA's permitting process 
does not provide any certainty for planning purposes. Recently, the EPA for the first time used its power to retroactively 
veto a valid CWA permit, thereby halting an on-going and lawfully permitted operation. EPA currently is in the process 
of potentially using its power to prospectively veto another project before companies involved could even apply for a 
permit but, after hundreds of millions of dollars had been spent in up-front expenditures. Subjecting businesses to this 
type of uncertainty in the permitting process will send investment dollars elsewhere. 


Frnesf 1 . Greer 
2014 Chair 


Chris Clark 
President & CEO 


%vww.gachamber.com 


270 Peaclifice Street NW, Suite 2200 


Atlanta, Georgia 30303-1240 , Phone: 404.223.2264 


Fax; 404.223,2290 
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We ask that you stop the EPA from finalizing this proposed rule that would create a significant amount of uncertainty 
and would impact the business community in a detrimental way. Thank you for your time and consideration to this 
matter. 

Sincerely, 


Chris Clark 



President & CEO 

Georgia Chamber of Commerce 
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Letter submitted by Representative Ralph M. Hall 


MORRIS COUNTY 

LYNDA MUNKRES 



June 12, 2014 


The Honorable Ralph Hall 
104 N. San Jacinto Street 
Rockwall, TX 75087-2508 

Dear Congressman Hall; 

I have enclosed a copy of the Resolution passed by the Morris County Commissioner's 
Court pertaining to the United States Environmental Protection Agency and the United 
States Army Corp of Engineers proposal to redefine the “waters of the United States.” 
Morris County is, of course, against any action by the USEPA and USACE that would 
infringe upon the sovereignty of Texas to appropriately regulate waters of the state of 
Texas. 

if adopted, this would increase the need for burdensome and costly permitting 
requirements, infringes on private property rights, and circumvents the legislative 
process and the will of the people of Texas. 

Please help prevent this redefining of the “Waters of the United States” by these 
agencies. 



sr 

Enclosure 


500 BROADNAX • DAINGERFIELD TEXAS 75638 • PHONE 903-646-3691 • FAX 903-645-5729 
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WHEREAS, the United States Environmental Protection Agency (USEPA) and the United States Army Corp of 
Engineers (USAGE) have proposed a new rule to defirie ‘waters pf the United States” that will vastly expand the 
Jurisdictional authority of the federal Clean' Water Act (CWA), entitled ’Definition of "Waters of the United 
States" Under the Clean Water Act; 

WHEREAS, USEPA and USAGE have chosen to selectively Interpret various Supreme Court decisions related to 
the Jurisdictional authority of the Clean Water Act (CWA) in order develop a new Guidance which expands their 
own jurisdictional authority under the CWA to include waters of the state(s) and other waters previously not 
regulated under either the CWA or Judicial proclamation. Including some ditches, farm ponds, dry water ways 
and isolated wetlands; 

WHEREAS, the proposed rule, if adopted will Infringe upon the sovereignty of state(s) to appropriately regulate 
waters of the state(s); 

WHEREAS, the proposed rule, if adopted would require Counties and special districts to obtain costly and 
burdensome Section 404 Permits from the USAGE for the construction of small bridges and culverts, and routine 
maintenance of some ditches, canals, and other such water conveyances; 


WHEREAS, the proposed rule, if adopted would Infringe on private property rights Impairing land management 
activities such as urban development and agriculture production; 

WHEREAS, legislation to expand the Jurisdictional authority of the CWA as described in the proposed rule has 
failed in the U.S. Senate; and 

WHEREAS, the USEPA and USAGE have been criticized by both the U.S. Senate and the U.S. House of 
Representatives for enacting expansive rules without congressional oversight; 

BE IT HEREBY RESOLVED THAT Morris County strongly opposes the proposed new rule to define 'waters of the 
United States" In that It Increases the need for burdensome and costly permitting requirjements, Infringes on 
private property rights, and circumvents the legislative process, thus, the will of the people. 

BE IT FURTHER RESOLVED THAT Congress, not federal agencies, make the laws and therefore any such change In 
Jurisdictional power of the federal government should only occur as a result of the passage of federal legislation. 
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ILLINOIS CHAMBER 
OF COMMERCE 


July 8, 2014 

Representative Hultgren 

332 Cannon House Office Building 

Washington, DC 20515 

Dear Representative Hultgren, 

On behalf of the members of the Illinois Chamber of Commerce, I am writing to express 
eur deep concern with the Environmental Protection Agenc/s proposed rule, which 
would change the definition of "Waters of the United States" under the Clean Water 
Act. I applaud the House Committee on Science, Space, and Technology for devoting 
time to address this issue in the hearing scheduled for Wednesday, July 9, 2014. 

This proposed rule will add to the already unprecedented level of uncertainty our 
members face from the dozens of new rules and reflations being written by the 
federal government. Very simply, if enacted, the "Waters of the United States" rule will 
add to the unKrtainty of what would be covered jurisdictionally and who would or 
would not need a permit. Further, this rule relies on a set of complicated regulatory 
dehnitions. Including new and poorly defined ternns, which are based on ambiguous and 
untested legal theories and regulatory exclusions. 

Asa result, the EPA's proposal would allow the agency to assert jurisdiction over 
ditches, conveyances, isolated waters, and other waters, that are presently under the 
jurisdiction of the states and that is inconsistent with precedent. Congress has decided 
not to change the careful balance between federal and state regulation while the 
Supreme Court has affirmed twice— in 2001 and 2006— that both the U.S. Constitution 
and the Clean Water Act place limits on federal authority over intrastate waters. The 
expanded jurisdiction could impact businesses that were not previously required by the 
EPA to hold a CWA permit. 




This rule could also impact existing operations or facilities as it does not provide any I 
certainty for planning purposes. Recently, the EPA used its power to retroactively veto a i 
valid CWA permit. This was the first time the EPA took this step and the result was an 
immediate halt to an on-going and lawfully permitted operation. The EPA currently is in ' 
the process of using its power to veto another project before companies involved could 
even apply for a permit and endanger hundreds of millions of dollars had been spent in 
up-front expenditures. 



As our economy continues to recover, businesses are looking for certainty from the 
government in an effort to plan capital investments. Subjecting businesses to this type 
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of uncertainty in the permitting process will send investment dollars elsewhere, or 
worse, halt investments ail together. 

I ask that you stop EPA from finalizing this proposed rule that would create a significant 
JAMiAiof uncertainty and would impact the business community in a detrimental way. 
Thank you for your time and consideration to this matter. 


Sincerely, 



Director Federal Affairs 


Illinois Chamber of Commerce 



fit- 
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Letters submitted by Representative Larry Bucshon 


GEI 



Geotechnical July 8, 2014 

Environmenla! 

Water Resources 
Ccologiccil 


House Committee on Science, Space, and Technology 
2321 Rayburn House Office Building 
Washington D.C. 205 1 5 

Rc: GEI Consultants, Inc., Review of the US EPA Draft Report, Connectivily of 

Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence 

Dear Chairman Smith, Ranking Member Johnson, and Members of the Committee, 

On behalf of the Waters Advocacy Coalition (WAC), GEI Consultants, Inc. (GEI), 
has been evaluating the scientific basis of current efforts by the U.S. Environmental 
Protection Agency (USEPA) to re-define “Waters of the United States” as part of 
the April 21. 2014 proposed rule. Definition of "Waters of the United States" Under 
the Clean Water Act (hereafter: “Proposed Rule”). We understand that the scientific 
basis of this Proposed Rule is currently set forth in USEPA’s draft report. 
Connectivity of Streams and Wetlands to Downstream Waters: A Review and 
Synthesis of the Scientific Evidence (hereafter: Synthesis Report) (USEPA 2013). 
We prepared a technical memorandum reviewing the Synthesis Report (hereafter: 
GEI memo) which outlined several significant concerns we have in using this report 
as the basis for clarifying definitions of Waters of the United Stales, A copy ol the 
GEI memo is attached, and summarized further below. 

We note that many of the concerns raised in the GEfl Memo are echoed by the 
USEPA Science Advisory Boards (SAB) peer review of the Synthesis Report (the 
most recent version of these comments wa.s posted on June 5, 2014). Briefly, both 
GEI and the SAB strongly suggest that connectivity between waters is not a binary 
concept (i.e., connected versus not-connected), but rather a gradient that ranges 
from complete isolation to strong chemical, physical, and biological connection. 
This gradient of connectivity substantially complicates the USEPA Proposed Rule 
in that the current draft also treats the determination of “significant nexus” to 
traditional navigable waters as binary. Ultimately, until or unless USEPA can 
provide a sound scientific basis for making significant nexus determinations that 
recognize the gradient of connectivity, the Proposed Rule will have little scientific 
basis. 


■wvtw.geiconsuUBnts com 


GEI Consultants, Inc. 
4^1 DTC Boulevard, Suite 900, Denver, CO 80237 
303.662,0100 fax; 303.662.8757 
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July 8, 2014 

Overview of the USEPA Synthesis Report 

The Synthesis Report is a review and synthesis of scientific literature on the 
connectivity of streams and wetlands to downstream waters, including rivers, lakes, 
estuaries, and oceans. The Synthesis Report focuses on surface and shallow 
subsurface connections from small perennial, ephemeral, and intermittent streams, 
wetlands, and open waters, and considers biological, chemical, physical 
connections. The authors reach three broad conclusions, paraphrased here: 

(1) All tributary streams, including perennial, intermittent, and ephemeral 
streams, are physically, chemically, and biologically connected with 
downstream waters, and exert a strong influence on the character and 
functioning of downstream waters. 

(2) Wetlands and open waters in riparian areas and floodplains are physically, 
chemically, and biologically connected with rivers, and are important for 
maintaining the integrity of downstream waters. 

(3) Wetlands that are not located in riparian areas or floodplains (e.g., prairie 
potholes) provide numerous functions that can benefit downstream water 
quality and integrity, but because they occur on a gradient of connectivity, it 
is not possible to make generalizations about their effect on downstream 
waters. 

Primary Concerns with the Synthesis Report 

The SAB Draft Review echoes the most significant scientific concerns noted by GEI 
on behalf of WAC in their comments submitted to EPA on November 6, 2013. 
Overall, it is clear from the SAB Draft Review that significant revisions to the 
Synthesis Report are critically needed to not only improve the scientific rigor of the 
report, but also its usefulness in a regulatoiy context. The Report falls short of 
providing the kind of scientific analysis necessary to establish a solid foundation for 
a proposed rule on Clean Water Act (C WA) jurisdiction. Given the significance of 
any regulatory actions that may result from any such changes in jurisdiction, there is 
a critical need to revise the Synthesis Report to improve not only its scientific rigor, 
but also its ability to support the intended regulatory assertion. 

The first and most critical step of any scientific inquiry is to ask the right question. 
Through their limited focus on the presence rather than the significance of 
connections among water bodies, the authors of the Synthesis Report failed to ask 
the right question, and consequently failed to answer the right question. Therefore, 
we recommend that EPA carefully consider and implement the comments and 
recommendations presented in the SAB Draft Review to improve the content and 
applicability of the Synthesis Report. 
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Specific Comments and Examples 

As stated above, the SAB Draft Review is broadly consistent with comments 
previously supported by WAC and other stakeholders on the original draft of the 
Synthesis Report. For example, we concluded: 

• The Synthesis Report identifies only the presence of connections, and does 
not fully address the ecological and/or regulatory significance that these 
connections may or may not have on the integrity of downstream waters. The 
Synthesis Report does little to acknowledge the need to link connectivity with 
significant effects on downstream integrity, yet the need for such a link is 
clearly evident in the scientific literature. Because the significance of these 
connections is truly what is needed to apply these concepts in a regulatory 
context, the Synthesis Report asks entirely the wrong scientific question, and 
so is of little practical value. (GEl memo. Page 1) 

• The Synthesis Report falls .short of addressing whether the substantial 
variability in connectivity or the specific point at which a .stream, wetland, 
or open water falls on the connectivity-isolation gradient has any 
importance or relevance to the effect of the connection on downstream 
integrity. The role of isolation is discussed to a limited extent in the 
Synthesis Report, but a full description of the connectivity-isolation gradient 
is not presented: connectivity alone is the clear focus of this analysis. (GEI 
memo, Page 2) 

While the SAB Draft Review stops short of asking EPA to specifically define 
connectivity “significance” in the Synthesis Report, it is clear they share our 
concerns that F^PA is making overly broad statements regarding what constitutes 
connectivity, and what this means regarding the ultimate regulatory application of 
the science reviewed in the Synthesis Report: 

The Report often treats connectivity as though it is a binary property (connected 
versus not connected), rather than as a gradient. In order to make the Report more 
technically accurate, the SAB recommends that the interpretation of connectivity be 
revised to reflect a gradient approach that recognizes variation in the frequency, 
duration, magnitude, predictability, and consequences of those connections . (SAB 
Draft Review, Cover letter, page 1. Emphasis added.) 

Owing to this shortcoming in the Synthesis Report, the SAB Draft Review 
recommended the following, with which we agree: 

...the SAB recommends that the interpretation of connectivity be revised so as not to 
sound like a binary, categorical distinction (connected versus not connected) but 
rather a gradient whereby the consequences to downstream waters are determined 
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by the frequency, duration, predictability, and magnitude of connections. (SAB 
Draft Review, page 8) 

As stated previously, we recommend that EPA recognize this gradient and evaluate 
a scientific method for establishing where on this gradient a water body becomes 
significant. The Synthesis Report does not provide a scientific basis for doing that. 

We appreciate the opportunity to provide these comments for your consideration. 


Sincerely, 


4 / 


Robert W. Gensemer, Ph.D. 
Vice President 

/- 

Shaun A. Roark, Ph.D. 
Senior Ecotoxicologist 
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To: Deidre Duncan and Karen Bennett, Hunton & Williams; Don Parrish, Waters Advocacy 

Coalition 

From: Shaun Roark and Bob Gensemer 
CC: Steve Canton 

Date: November 5, 201 3 

Re: Technical Comments on "Connectivity of Streams and Wetlands to Downstream Waters: A 

Review and Synthesis of the Scientific Evidence" 


GEI has prepared the following comments on behalf of the Waters Advocacy Coalition (WACj based 
on our review of EPA's draft report: Connectivity of Streams and Wetlands to Downstream Waters: 4 
Review and Synthesis of the Scientific Evidence (hereafter: Synthesis Report) (USEPA 2013). This 
review was based not only on a review of this report, but also on our independent review of many 
of the scientific studies upon which this report was based. Therefore, the conclusions presented in 
this memo are a combination of our technical comments on the Synthesis Report and our 
conclusions based on our independent review of the scientific literature. 

Shortcomings of the Synthesis Report 

The Synthesis Report makes broad conclusions regarding the concept of connectivity, concluding 
that wetlands and streams regardless of their size or how frequently they flow, are connected to 
and have important effects on downstream waters. However, merely documenting the presence of 
such connections does not provide the basis for concluding to what extent such connections may or 
may not be of sufficient type, breadth, or magnitude to significantly affect downstream water 
quality. Providing criteria by which the agencies could determine when one water has such a 
substantial effect on another is crucial to any subsequent regulatory or policy determination of what 
constitutes a "significant nexus." USEPA has stated that It plans to use the report to support a new 
rulemaking regarding the extent of its authority under the Clean Water Act, but the Synthesis Report 
presents no analysis of connectivity "significance." In effect, the report does not address the right 
question, and therefore does not adequately inform decisions about Clean Water Act jurisdiction. 

Specifically, the following are some of the Synthesis Report's major shortcomings: 

• The Synthesis Report identifies only the presence of connections, and does not fully address 
the ecological and/or regulatory significance that these connections may or may not have 
on the integrity of downstream waters. The Synthesis Report does little to acknowledge the 
need to link connectivity with significant effects on downstream integrity, yet the need for 

GEI Consultants, inc. 
4601 DTC Boulevard. Suite 900, Denver, CO 80237 
303.662.0100 fax: 303.662.8757 

Memo i Page 1 www.geiconsultants.com 
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such a link is clearly evident in the scientific literature. Because the significance of these 
connections is truly what is needed to apply these concepts in a regulatory context, the 
Synthesis Report asks entirely the wrong scientific question, and so is of little practical 
value. 

• The Synthesis Report falls short of addressing whether the substantial variability in 
connectivity or the specific point at which a stream, wetland, or open water falls on the 
connectivity-isolation gradient has any importance or relevance to the effect of the 
connection on downstream integrity. The role of isolation is discussed to a limited extent in 
the Synthesis Report, but a full description of the connectivity-isolation gradient is not 
presented; connectivity alone is the clear focus of this analysis. 

• The Synthesis Report uses a broad definition of stream that could include many linear 
features that are not natural stream features but may be considered "connected." Yet, the 
science on connectivity does not address or review linear features such as ditches, canals, 
and other industrialized features. The Report also does not discuss the uncertainty in 
making distinctions among these features. Therefore, the report should clarify that the 
science is limited to natural stream features, and, as such, industrialized and man-made 
features are beyond the scope of this report. 

• The Synthesis Report suggests that aggregation of streams and other waters needs to be 
considered to understand effects on downstream waters, but no science is presented to 
support "aggregation" as a relevant concept in connectivity, nor how much or how little 
aggregation is needed to have a significant effect on downstream waters. In fact, the 
Synthesis Report only concludes that the importance of aggregation "might be" substantial, 
so this concept has too little scientific basis to be of practical value. 

• The Synthesis Report creates new categories for wetlands and open waters - bidirectional 
and unidirectional - which had not been previously used or established by the scientific 
literature, and broadly concludes that any wetland or water in a riparian area or floodplain 
can be considered connected to and having an important effect upon downstream waters. 
In fact, the term "floodplain" itself is poorly and subjectively defined. These categories and 
the assumptions made about these categories thus are not supported by the scientific 
literature. 

• The Synthesis Report not only suggests that connectivity with downstream waters may 
extend to adjacent floodplains and riparian areas, but to terrestrial uplands within the 
watershed as well. If the simple presence of connectivity with downstream waters is used 
as the basis for Clean Water Act jurisdiction, the scope of Clean Water Act compliance thus 
has the potential to be substantially expanded to encompass entire watersheds. 
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This section describes these specific shortcomings of the Synthesis Report in more detail, leading to 
our conclusion that the science presented in the report is insufficient to support regulatory or policy 
decisions related to expanding Clean Water Act jurisdiction on the basis of connectivity. 

1. The Synthesis Report does not provide aiteriafor determining the significance of connectivity on 
the integrity of downstream waters. 

The Synthesis Report identifies only the presence of connections, and does not fully address the 
ecological and/or regulatory significance that these connections may or may not have on the 
integrity of downstream waters. The Synthesis Report does not discuss whether it is possible to 
identify scientifically valid thresholds for effects on the integrity of downstream waters that can be 
specifically linked to recognized measures of "impairment" as set forth in the Clean Water Act and 
used in regulatory review of attainment/impairment decisions (i.e., section 303(d) assessments) 
resulting from evaluations of chemical and biological criteria. Further definition and exploration of 
scientific significance in this context is critically needed to enable and defend regulatory application 
of the concepts reviewed in the Synthesis Report. 

White the issue of significance is of critical importance for regulatory application of these concepts, 
and the Synthesis Report makes frequent reference to significance, it avoids defining or explaining 
what constitutes significance. The Synthesis Report states that its purpose is to review and 
synthesize the scientific literature pertaining to three questions, "What are the physical, chemical, 
and biological connections to and effects of [three categories of waters] on downstream waters?" 

[p. 2-1]. We note that despite the requirement of the "significant nexus" test in the Rapanos 
Supreme Court case, the Synthesis Report does not attempt to address the science with respect to 
how to evaluate the significance of a potential connection (i.e., nexus) between an upstream 
wetland or ephemeral or intermittent stream on the quality of a downstream water. 

Furthermore, the Synthesis Report states that even if a stream or wetland is not currently 
performing a function, it has the potential to provide that function and thus "can play a critical role 
in protecting those waters from future impacts" (p. 3-27]. Thus, the report suggests that even if a 
system has no demonstrable functional linkage to downstream waters at present, it should be 
assessed from the perspective of all the potential functions it could provide under other conditions. 
However, the significant nexus test cannot be based on speculative potential effects, and such 
reliance on potential functions could add a large degree of uncertainty to the regulatory process. 

As an example of the recognized need fora better scientific understand of connectivity thresholds 
associated with downstream effects. Freeman et al. (2007), in one of the publications reviewed in 
the Synthesis Report, argue that linkages between headwaters and downstream ecosystems must 
be considered to understand large-scale issues such as hypoxia in the Gulf of Mexico and the global 
loss of biodiversity. However, these authors also recognize the importance of identifying thresholds 
of significance with respect to downstream effects: “Given the complexity of hydrologic 
connections, it is essential that political and legal determinations of thresholds of connectivity (for 
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purposes of Clean Water Act jurisdiction) be informed by scientific understanding of headwater 
stream effects on ecological functions at larger scales" (Freeman et al., 2007). Concluding with key 
research questions needed to further our understanding, these authors ask, "How do cumulative 
effects of headwater loss and degradation interact with altered hydrologic connectivity and 
contaminant loading in lower watersheds to modify the transport of contaminants and essential 
nutrients?" and "[a]t what point do cumulative effects of headwater degradation become so great 
as to alter ecosystem function, e.g., secondary productivity and population viability, in downstream 
systems or in adjacent uplands?" These questions illustrate the scientific community's recognition 
that the simple presence or absence of a single connection does not necessarily equate to significant 
effects on the condition of downstream waters; yet the USEPA's Synthesis Report does not explore 
the need to link connectivity with significant effects on downstream waters. 

The example above, supported by our review of other studies reviewed in the Synthesis Report, 
clearly demonstrates that the science of connectivity was not conducted to inform conclusions of 
significance in such a way to rigorously inform interpretation of Clean Water Act jurisdiction over 
upstream waters or wetlands. Most of the science of connectivity addressing the importance of the 
connection of headwater streams with downstream waters has been focused on measuring the flow 
of resources (matter and energy) from upstream to downstream. While these studies have 
demonstrated that the matter and energy that flows from headwater streams represents some 
portion of the matter and energy in downstream waters, these studies have not focused on 
quantifying the ecological significance of the input of specific tributaries or headwaters, alone or in 
aggregate, and ultimately whether such effects could directly and causally be linked to impairment 
of downstream waters. The report neglects to quantify the importance of the contribution of matter 
and energy from upstream tributaries relative to matter and energy derived locally from sunlight 
and riparian areas that surround downstream waters, and it does not discuss the important 
temporal and geographic variation that exists in the relative contribution of matter and energy from 
upstream and downstream sources. Thus, the science reviewed in the Synthesis Report has not 
given us the quantitative specificity for practical application to a single nexus. Such specificity is 
critically needed, and if left unaddressed, will significantly limit the practical and regulatory value of 
this report. 

The limited focus of the Synthesis Report on the presence rather than the significance of 
connections represents a fundamental flaw in the scientific basis of the report. Given that 
significance of the connections on downstream waters is of the greatest importance for regulatory 
purposes, the Synthesis Report in effect asks entirely the wrong question. Asking the right question 
is a central tenet and first step of any rigorous scientific inquiry, so this represents a significant 
shortcoming of the report and largely invalidates its practical value for regulatory purposes. 

2, The Synthesis Report falls short of addressing whether the substantial variability in connectivity 
has any importance or relevance to the effect of the connection on downstream integrity. 
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The Synthesis Report describes the science measuring physical, chemical, and biological 
connections, but falls short of explaining which types of connections or how many connections of 
what frequency, magnitude, and duration are needed to significantly affect the integrity of 
downstream waters. Consequently, the Synthesis Report provides inadequate support for any 
subsequent regulatory application that ultimately would rely on identifying some level of 
significance. The Synthesis Report clearly states that "connectivity is not a fixed characteristic of a 
system, but rather varies over space and time" [p. 3-31]. The Synthesis Report discusses numerous 
studies that have evaluated spatial and temporal variation in the "extent, magnitude, timing, and 
type of hydrologic connectivity" [p. 3-31]. Further, the Synthesis Report describes five key factors 
that affect physical, chemical, and biological connectivity within river systems: climate, watershed 
characteristics, spatial distribution patterns, biota, and human activities and alterations. These five 
factors are said to interact in complex ways to determine "where components of a system fall on the 
connectivity-isolation gradient at a given time" Jp. 3-33]. 

However, despite such statements, the Synthesis Report falls short of addressing whether the 
substantial variability in connectivity or the specific point at which a stream falls on the connectivity- 
isolation gradient has any importance or relevance on the effect of the connection on downstream 
integrity. According to the Synthesis Report, simply any connection, no matter how small, is 
relevant. This answer is not supported by critical scientific analysis, and thus provides little to no 
value in defining the extent to which connectivity truly will influence downstream waters. 

For example, while factors influencing connections between ephemeral and downstream perennial 
waters are addressed in the Synthesis Report, no analysis is presented that explores these 
connections in the context of the wide geographic differences that exist among ephemeral waters in 
different areas of the U.S. The levels and types of connections that might exist between ephemeral 
and downstream waters will almost certainly differ among different ecoregions, particularly those in 
arid vs. mesic environments. While section 4.8 of the report explores connectivity in arid 
southwestern streams (using the San Pedro River in Arizona as a case study), the Synthesis Report 
does not take the next step and identify where ephemeral streams lie along a connectivity-isolation 
gradient relative to ephemeral streams in more mesic areas of the U.S. Given the unique physical, 
biological, and chemical nature of arid southwestern ephemeral watercourses, it is difficult to 
imagine that the same levels and significance of connections exist between these ephemeral waters 
and their downstream waters as compared to those in other ecoregions. 

Without considering ephemeral waters in arid regions in the context of a broader connectivity- 
isolation gradient, it is difficult to evaluate the significance of these connections on downstream 
waters in a manner that promotes a consistent regulatory framework. Indeed, many aspects of 
Clean Water Act regulation in arid regions do not easily fit within a default nation-wide framework 
owing to the unique nature of these systems (PCWMD 2007). Therefore, rather than simply citing 
arid region ephemeral waters as an example of connectivity, the Synthesis Report instead needs to 
more fully evaluate where such waters fall upon a connectivity-isolation gradient, what this means 
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in terms of significance of these connections on the downstream waters, and what regionally unique 
approaches are needed to support any potential regulatory implications of these connections. 

3. The Synthesis Report's definition of stream is overly broad, and it should be clarified that the 
report does not address the connectivity of man-made industrialized features as s treams. 

The definition given in the Synthesis Report for a stream is a “relatively small volume of flowing 
water within a visible channel, including subsurface water moving in the same direction as the 
surface water, and lateral flows exchanged with the associated floodplain and riparian areas..." [p. 3- 
2]. The definition given for a stream is sufficiently broad that any water flowing in a man-made ditch 
or other industrialized channel could be considered a stream. 

It is important to emphasize, however, that the Synthesis Report includes no science that addresses 
the connectivity of ditches or manmade channels to, nor the effect of any such channels on, 
downstream waters. Nonetheless, Figure 3-10 of the Synthesis Report implies that during wet 
seasons, swales, road ditches, and surface field drainage are connected to perennial streams. 
However, studies are not presented in the Synthesis Report to support this implication. Scientific 
studies evaluating the connectivity and potential effects on downstream waters of man-made or 
industrialized features, including ditches, are simply not presented in the Synthesis Report. 

4. The Synthesis Report concludes that aggregation of streams may be needed to understand the 
effects on downstream waters, but no science is presented on how to make decisions regarding 
aggregation. 

The Synthesis Report states that, "[i]n many cases, the effects on downstream waters need to be 
considered in aggregate" tp. 3-27], and that the contribution by a specific ephemeral stream might 
be small, but the aggregate contribution of all the ephemeral streams in a network might be 
substantial. However, the report also states that, "making quantitative assessments of the 
importance of individual stream and wetland resources within the entire river system is difficult" [p. 
3-29]. In fact, the report does not present any scientific studies in which the significance of effects 
on downstream waters was compared for individual and aggregated streams. It is noteworthy that 
the discussion of aggregation in Section 3.3.1 of the Synthesis Report (p. 3-27) makes frequent use 
of the phrase "might be" in comparing contributions between individual and aggregated ephemeral 
streams. So the conclusion that the contribution of individual streams is "small" whereas that of 
aggregated streams is "substantial" is based on only a very limited and subjective analysis. Although 
the Synthesis Report repeatedly makes the case that aggregation of tributaries and other waters is 
or might be necessary to understand their effect on downstream waters, no quantitative evidence 
of when aggregation is or is not necessary is presented. The broad assertion that all headwater 
streams in a watershed have an effect on downstream waters without any studies to support that 
assertion is not informative for subsequent rulemaking or permitting decisions. The Synthesis 
Report does not provide sufficient information to infer how large or how connected a stream or 
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other water needs for it to have an effect by itself, or how many small streams need to be 
considered in aggregate to have a significant effect ort downstream integrity. 

5. The Synthesis Report creates new categories for wetlands and open waters and broadly but with 
limited information concludes that any wetland or water in a riparian area or floodplain is 
connected and has an effect on downstream waters. 

The Synthesis Report assigns all wetlands and open waters into one of two categories, bidirectional 
and unidirectional. This is a new categorization that, to our knowledge, had not been previously 
described in the peer-reviewed scientific literature. Furthermore, the Synthesis Report makes the 
broad conclusion that bidirectional wetlands (i.e., all wetlands and open waters in riparian areas and 
floodplains) are connected by a channel and have a significant effect on the integrity of downstream 
waters. In contrast, according the Synthesis Report, unidirectional wetlands, may or may not be 
connected to downstream waters. The Synthesis Report concludes that insufficient evidence was 
available to make the broad conclusion that all unidirectional wetlands were connected, and 
therefore a case-by-case analysis would be required. It is not clear what logical basis was used to 
reach the opposite conclusion of connectivity for bidirectional wetlands. Ultimately, insufficient 
scientific evidence is presented to support the simple conclusion that all wetlands and open waters 
can be lumped into unidirectional and bidirectional waters, and that all bidirectional waters as 
defined can be considered connected to and significantly affecting downstream integrity. 

The terms unidirectional and bidirectional, as defined in the Synthesis Report, are said to describe 
the landscape settings in which wetlands occur, although the terms do not relate to the class or type 
of wetland. The Synthesis Report presents the following definitions: 

• "A unidirectional wetland setting is a landscape setting where there is a potential for 
unidirectional hydrologic flows from wetlands to the river network through surface water or 
groundwater" [p. 3-7). 

• "A bidirectional wetland setting is a landscape setting (e.g., floodplains, most riparian areas, 
lake and estuarine fringes, etc.) that is subject to bidirectional hydrologic flows" tp. 3-7). 

The Synthesis Report also states that both categories, unidirectional and bidirectional, can include 
geographically isolated wetlands, and that both categories can include wetlands directly connected 
to river networks through channels. For example, according the Synthesis Report, a geographically 
isolated wetland that is surrounded by uplands but is located within a floodplain, is bidirectional and 
has a significant connection with and a significant influence upon downstream waters. Similarly, 
according to the Synthesis Report, a geographically isolated wetland that is surrounded by uplands 
but is not in a floodplain would be considered connected, but only if an ephemeral channel or swale 
connects it to the river network. These subtle distinctions between categories of wetlands have 
strong implications with regard to Clean Water Act jurisdiction, and it is not clear that the science 
supports either the broad categorization or the conclusion that any water in a floodplain has a 
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significance influence on downstream integrity. Indeed, even the definition of floodplain itself is 
highly subjective: 

"A level area bordering a stream or river channel that was built by sediment deposition from the 
stream or river under present climatic conditions and is inundated during moderate to high flow 
events. Floodplains formed under historic or prehistoric climatic conditions can be abandoned by 
rivers and form terraces" [p. A-5]. 

Therefore, it would be extremely difficult, if not impossible, to identify whether any given wetland is 
located inside or outside of this zone. 

As discussed previously, the Synthesis Report discusses many types of variability that lead to a 
gradient between connectivity and isolation, but ignores the implications for effects on downstream 
integrity. Rather, the report simply concludes that any connection, regardless of magnitude or 
frequency, has a significant effect on the integrity of downstream waters. The science presented 
regarding wetlands and open waters, however, is not sufficient to support the broad conclusion that 
any wetland, regardless of size, volume, or regional climate, in any floodplain, 10-, 100-, or 500-year, 
is connected to and significantly affects the integrity of downstream waters. Moreover, additional 
scientific evidence and peer review is needed to support the Synthesis Report's conclusion that any 
wetland or open water in a riparian area or floodplain has bidirectional hydrologic exchange with 
the stream network and therefore has a significant effect on the integrity of downstream waters, 
while any wetland outside the floodplain or riparian area has unidirectional hydrologic exchange and 
hence may or may not affect the integrity of downstream waters. The substantial variability that 
exists in the chemical, physical, and biological connectivity of wetlands and waters in riparian areas 
must be given further consideration with regard to the potential to significantly affect the integrity 
of downstream waters. 

6. The Synthesis Report is Unclear About the Role of Uplands and Terrestrial Habitat. 

In this section we explore the extent to which the Synthesis Report considers riparian areas and 
upland terrestrial habitats important for maintaining the integrity of downstream waters, or as 
important conduits that provide connectivity between upstream and downstream waters. This is 
important because the Synthesis Report appears to suggest that broadly using the presence of 
connectivity as the determinant of Clean Water Act jurisdiction could lead to the extension of 
compliance into terrestrial uplands. 

The Synthesis Report acknowledges the large body of science that demonstrates that most of the 
energy and matter in rivers originates from terrestrial sources, and notes that "[sjignificant 
biological connectivity can also exist between aquatic and terrestrial habitats... but here we focus on 
connections among components of aquatic systems" [p. 3-29]. The scope of the Synthesis Report 
was limited to a focus on "surface and shallow subsurface connections from small or temporary 
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streams, non-tidal wetland, and certain open-waters." Connectivity and downstream effects of 
three categories of waters were considered; 

(1) ephemeral, intermittent, and perennial streams; 

(2) riparian or floodplain wetlands and open-waters; and 

(3) wetlands and certain open-waters that lack bidirectional hydrologic exchanges with 
downstream waters. 

Nonetheless, it is notable that in the Executive Summary of the Synthesis Report, the specific 
wording of major conclusions related to the second category extends beyond "riparian or floodplain 
wetlands and open waters" to include riparian and floodplain areas in a broader sense, perhaps 
even to include terrestrial upland environments. For example, the Synthesis Report states that 
"(rjiparian and floodplain areas connect upland and aquatic environments through both surface and 
subsurface hydrologic flow paths" [p. 1-9]. This statement does not limit downstream connections 
to wetlands and open waters in the floodplain and riparian areas, but instead potentially includes 
connections resulting from surface flows and shallow groundwater irom non-wetland riparian and 
floodplain areas, particularly during rain events and floods. This appears to be a general expansion 
of the scope of consideration of connectivity into all riparian and floodplain areas. 

In addition, with regard to unidirectional wetlands, the Synthesis Report states, "geographically 
isolated wetlands can be connected to the river network via nonchannelized surface flow (e.g., 
swales or overland flow), groundwater, or biological dispersal. Thus, the term 'geographically 
isolated' should not be used to infer lack of hydrologic, chemical, or biological connectivity" [p. 1- 
14]. The Synthesis Report's inclusion of "swales and overland flow" in this statement clearly implies 
that an upland area or swale that serves as a conduit for groundwater flow or biological dispersal 
between an isolated wetland and a downstream water would be considered a component of the 
river network responsible for the connection between those water bodies. Therefore, the Synthesis 
Report not only suggests that that connectivity with downstream waters may extend to adjacent 
floodplains and riparian areas, but into terrestrial uplands as well. If the simple presence of 
connectivity with downstream waters is used as the basis for Clean Water Act jurisdiction, the scope 
of Clean Water Act compliance thus has the potential to be substantially expanded to encompass 
entire watersheds. 

Conclusions 

The Synthesis Report concludes that downstream waters are connected to all upstream waters, 
including intermittent and ephemeral streams and all bidirectional wetlands, and potentially 
between many wetlands, riparian, floodplain, and even upland areas (e.g., swales) that are not 
connected by a channel. However, the Synthesis Report does not consider how to evaluate whether 
there are quantifiable thresholds that can be specifically linked to significant effects on downstream 
water quality. Although the Synthesis Report discusses the multiple types of connections and 



157 


Memo! Page 10 November 5, 2013 

Deidre Duncan, Karen Bennett, and Don Parrish, WAG 


numerous factors that can alter the degree of connectedness, no consideration is given to whether 
the degree of connectedness is proportional to the significance of the effect on downstream water 
quality. 

Merely documenting the presence of connections does not provide the basis for concluding to what 
extent such connections may or may not be of the sufficient type, breadth, frequency, or magnitude 
to directly mil significantly affect the integrity of downstream perennial waters. It is crucial to 
define this significance prior to any conclusion that Clean Water Act jurisdiction needs to apply to 
upstream waters to protect the integrity of downstream waters. The Synthesis Report presents no 
such analysis of connectivity significance in this important context. 

Science Advisory Board Charge Questions 

The Science Advisory Board (SAB) charge questions were of such limited scope that they will do little 
to direct the Synthesis Report toward a more useful exploration of the science needed to inform 
policy. As stated previously, given that the significance of the connections on downstream waters is 
of the greatest importance for regulatory purposes, both the Synthesis Report and the SAB charge 
questions in effect ask the wrong questions. Asking the right question is a central tenet and first step 
of any rigorous scientific inquiry. The SAB charge questions should be refocused on questions of the 
significance of connectivity, rather than simply exploring the mere presence of connectivity. 

Without restating the questions entirely, the essence of the SAB charge questions can be 
summarized as follows: 

(1) Comment on the overall clarity and technical accuracy of the draft report. 

(2) Was the most relevant published peer-reviewed literature included and correctly 
summarized? 

(3) Identify studies that should be added or deleted. 

(4) Are the conclusions supported by available science? 

(5) Suggest alternative wording for conclusions and findings that are not fully supported. 

These questions will not provide the SAB panel with the needed directive to require substantive 
revisions to the report such that it addresses key concepts that would better present the science 
needed to inform policy with regard to Clean Water Act Jurisdiction outlined above. Therefore, the 
types of charge questions that instead need to be asked of the SAB should include: 

(1) Does the Synthesis Report provide sufficient understanding of how the significance of a 
measured connection (e.g., transport of matter or energy between an upstream water body and 
downstream water) can be quantified with respect to the integrity of the downstream water? 
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(2) What specific metrics can be used to determine if a measured connection (chemical, physical, 
or biological) significantly influences the integrity of a downstream water body? 

(3) If such quantitative methods and metrics exist, how will "significance" be rigorously defined 
either from a scientific, regulatory, or management perspective? In other words, how will public 
agencies determine and scientifically defend (with a transparent level of confidence) a 
determination of significance? 
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July 8, 2014 

Honorable Larry Buchson 
U.S. Representative 
Indiana, Eighth District 
1005 Longwofth HOB 
Washington, D.C. 20515 



INDIANA 

CHAMBER 

lEADlNG BUSINESS j ADVANCING INDIAN/ 


Dear Representative Bucshon: 

In advance of the House Science Committee's hearing on the Environmental Protection 
Agency's Waters of the United States (WOTUS) proposed rule, I am writing to express the 
Indiana Chamber of Commerce’s concerns with the potential impact of the proposed rule on 
our Chamber members and the economy of Indiana. 

We would like to register our support for the effort of the House Committee on Science, Space, 
and Technology to address this important issue. The U.S. Supreme Court has twice affirmed 
that both the U.S. Constitution and the Clean Water Act (CWA) place limits on federal authority 
over intrastate waters. Moreover, Congress has wisely decided not to change the careful 
balance between federal and state regulation. 

EPA and the U.S. Army Corps of Engineers (Corps) proposed this rule to change the definition of 
"Waters of the United States" under the CWA. This change is comprised of a complicated set of 
regulatory definitions, including new and poorly defined terms, based on ambiguous and 
untested legal theories and regulatory exclusions. The result is a proposal that asserts 
jurisdiction over waters, including many ditches, conveyances, isolated waters, and other 
waters, that are presently under the jurisdiction of the states and that is Inconsistent with 
Congres.sional intent and recent judicial decisions. 

era's proposed rule will create a great deal of uncertainty for our members, and could put 
potential projects and investments on hold due to the uncertainty of what would be covered 
jurisdictlonally and who would or would not need a permit going forward. 

This proposed rule could also impact existing operations or facilities fay expanding the 
jurisdiction to cover businesses that were not previously required to hold a permit, increasing 
compliance costs and administrative paperwork. 

imfiBna Chamber of CwRimerce | p 317-264-3110 
115 W. Washington 51, Suite 850S | #317-264-6855 

indianapoHs, IN 46204 I wvvw.indianQchomber.com 
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In addition to the new permitting requirement and use restrictions businesses will face, the 
era's permitting process does not provide any certainty for planning purposes. Recently, the 
EPA for the first time used its power to retroactively veto a valid CWA permit, thereby halting 
an on-going and lawfully permitted operation. EPA currently is in the process of potentially 
using its power to prospectively veto another project before companies involved could even 
apply for a permit but, after hundreds of millions of dollars had been spent in up-front 
expenditures. Subjecting businesses to this type of uncertainty in the permitting process will 
send investment dollars elsewhere. 

We ask that you stop EPA from finalizing this proposed rule that would create a significant 
amount of uncertainty and would impact the Hoosier business community in a detrimental 
way. It seems like another sad chapter in the EPA’s lengthy tome of bureaucratic overreach. It 
is time to put a stop to federal intrusion on intrastate matters, especially when the intrusion is 
occurring as a result of executive fiat vs. congressionally passed legislation. 

Thank you for your consideration of this matter. Please feel free to share this correspondence 
with your legislative and committee colleagues. 

Sincerely, 

<,\c.TP— 

Cameron Carter 

Vice President, Economic Development and Federal Affairs 



161 


Letter submitted by Representative Mo Brooks 



JIMMY PARNELL. 


July 8,2014 

The Honorable Mo Brooks 
United States House of Representatives 
1230 Longworth House Building 
Washington, DC 20515 

Re: Navigating the Clean Water Act: Is Water Wet? 

Committee on Science, Space, and Technology Full Committee Hearing - July 9, 20 1 4 

Dear Congi-essman Brooks: 

The Alabama Fanners Federation appreciates the opportunity to subm it for the record the following 
comments and appreciates the Committee on Science, Space, and Technology holding a hearing to 
examine proposed changes to the Clean Water Act (CWA), The Alabama Farmers Federation, an affiliate 
of tlie American Farm Bureau Federation, is Alabama’s largest general farm organization and represents 
nearly 360,000 members. 1'he economic activity generated by agriculture exceeds S70 billion annually 
and provides one out of every 4.6 Jobs in Alabama. 

Fanners, ranchers, and land owners in Alabama are extremely concerned about the impact of changing 
the definition of “Waters of the United States” under the CWA. The rule proposed by the United States 
Environmental Protection Agency (EPA) and the United States Corps of Engineers (USCOE) on April 21, 
2014, poses a sign ificant threat to the economic viability of farmers, ranchers, and businesses engaged in 
any enterprise that depends on tlie use of the land. 

While the agencies continue to proclaim that this nile does not change anything and is being promulgated 
to simply provide certainty to the reflated community, we believe Ibis rule makes sweeping changes to 
the CWA. In fact, the rule makes it perfectly clear that the agencies intend to regulate features across the 
landscape that have not previously been regulated. 

Ephemeral streams would be regulated as a “tributary” under this rule. Ditches that arc dry most of the 
year would be categorically regulated as a “ti-ibutary” under this rule if they ever carry any amount water 
that eventually flows to a traditionally defined “navigable” water. Low areas or depressions in a farm 
field that the agencies deem as being adjacent to jurisdictional waters or located in a floodplain would be 
regulated as well. The concept of “significant nexus” as defined by the agencies in the proposed rule 
would allow for the regulation of virtutilly any other feature not specifically or categorically defined as a 
water of the United States. Collectively, this rule would give the agencies the ability' to regulate virtually 
every isolated wetland, pond, ditch, or low area on farms across the country. 

W'hen all of the newly i^gulated acres are totaled, this rule begins to look more like a federal land grab 
than a simple rule that would clarily the intent of existing law. One might argue that this point overstates 
the impact of the proposed rule. However, we are convinced this rule infringes on individual pnvate 
property rights and w'ill result in more activities on more private lands being subject to regulation. 
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There are an estimated 77,000 miles of rivws and streams flowing though the state of Alabama along with 
hundreds of thousands of acres of reservoirs, lakes, and ponds. Just over three percent of Alabama’s total 
area is covered in water by any logical definidOT. With all of the newly regulated land features under this 
new rule, the total percentage of Alabama’s land mass that would fall under federal regulation would no 
doubt increase dramatically, but the EPA h^ stated ftat only a very small number of additional waters, 
approximately 3.2 percent nationally, will be found jurisdiction^ under this new rule. We believe this 
number is based on flawed models because the incremental acreage estimation for all programs relies 
wholly on section 404 estimates. The actual number of acres impacted by this rule will likely be much 
more significant 

The agencies point to the long-standing agricultural exemptions in the CWA and tell farmers not to 
worry, these exemptions will carry forward under diis new rule. We are not convinced this is the case. A 
separate “interpretive” rule, also published in April, clarifies what the agencies view as “normal” 
agricultural activities. While the interpretive rule claims to continue existing exemptions, it is our belief 
tliat it actually narrows the exemption by identifying 56 activities that will be exempt only if conducted in 
a manner consistent with Natural Resource Conservation Service standards. Congress expressly 
exempted normal farming, ranclung and silvicultural activities from the dredge and fill requirements of 
the CWA in the 1970s. I'hose activities, along with dozens of others not identified in the interpretive 
rule, already qualify as “normal” farming, ranching and silviculture activities under existing law. EPA 
has stated that the 56 practices add to what is exempt. However, there was no set number of practices 
listed by tlie CWA, so how is it possible the agencies can add to a number that was not previously 
defined? Why identify any specific practices at all, <^her than to narrow the exemptions? 

Lastly, the Alabama Farmers Federation firmly believes that our Constitution expressly granted the ability 
to make laws exclusively to the legislative branch of government. We continue to see more and more 
rules, regulations, interpretations, and other bureaucratic terms that carry the weight of law come fortii 
from a myriad of federal agencies, many of them crippling the American farmer. Congress has not given 
the EPA or the USCOE the authorify to make these changes to the CWA and the Alabama Farmers 
Federation believes this rule should be immediately withdrawn on these grounds if nothing else. Any 
future changes to the CWA should originate In Congress where the real impact of the proposal can be 
justly debated and analyzed. 

Thank you again for reviewing the status of the CWA in today’s hearing, and for accepting these 
conunents. 
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Letters submitted by Representative David Schweikert 



National Stone, Sand & Gravel Association 
1605 King Street 
Alexandria, VA 22314 


Rep. David Schweikert 

Chairman of the Subcommittee on the Environment 
House Science. Space, and Technology committee 


l>ear Congre.ssman Schweikert. 


July 9“, 2014 


In anticipation of the House Science committee hearing on the EPA and Corps proposed rule on 
the Waters of the United States, NSSGA wanted to make you aware of the impacts this proposed 
rule will have on our industry. 


NSSGA is tlie world’s largest mining association by product volume. Aggregates arc the chief 
ingredient in asphalt and concrete and are used in nearly all construction and road building 
activities. As the industry that provides die basic material for everything from the roads on which 
we drive to purifying the water we drink, NSSGA members are deeply concerned that the EPA’s 
proposed rule will stifle our industry at a time when we are just recovering from the economic 
downturn. 


NSSGA members are worried about this vast expansion of federal powers over waters of the 
U.S.. and disappointed that these concerns are being marginalized by EPA as ‘Aot 
understanding” or worse "misstating” the rule’s effects. Our members have decades of 
experience in how the Coq^s interprets and applies these rules, and we are frustrated that our 
legitimate concerns over what is actually codified in the rule are being characterized as 
''speculation.” Clean Water Act permits for ‘‘dredge and fill” activities, which are essential to 
resource extraction, can take between 5-10 years to obtain. 

Under the proposed revisions, many previously non-jurisdictionai areas like waters within 
floodplains, w'et weather conveyances, upland headwaters, ephemeral streams and “similarly 
situation watens” could be considered jurisdictional. It could make nearly any area our members 
try to access regulated, and in need of additional permits. EPA’s claims it won’t “automatically” 
assert jurisdiction overdry stream beds and waters in flood plains (see Settinii the Record 
Straight) . What this means for the regulated community is that these landforms will require a 
jurisdictional determination, which takes additional months, and must be budgeted and planned 
for by businesses if there is a chance it will require a pennit. EPA and the Corps have offered no 
indication of how these broad new terms will be implemented, offering even more uncertainty. 
Uncertainly that they claim this rule is intended to clear up. 

EPA continues to say the proposed rule will expand jurisdiction by only about 3%. They do not 
add that diis is based on a very limited data set of past “asks” by the regulated community. The 
regulated community would not have thought to ask about ditches, dry stream beds and other 
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waters regulated under this proposed rule in the past, because everyone understood they were not 
jurisdictional. When our members - experts with decades of experience in the field- look at 
their existing and future sites, they estimate a change in regulated areas of 50-100%. It is a 
dramatic expansion for the aggregates industry and will make existing and future operations 
much more difficult and costly with little or no discemable environmental benefit. 

Obtaining a jurisdictional determination can be a significant undertaking. While jurisdictional 
detenninations are good for five years, as an industry we make business decisions to buy or lease 
properties to extract aggregates for veiy long terms; 15 to 30 years is not uncommon. The 
companies in our industry are concerned that past understandings of what would be jurisdictional 
will now be subject to review. A change in what is considered jurisdictional can have significant 
impacts on construction material reserves, which will affect the life of facilities and delay the 
start-up of new sites. Ultimately this change will disrupt the supply of aggregates to our biggest 
customers, government agencies; thus affecting highway programs, airports, and municipal 
projects. 

EPA claims this rule change is needed because so many waters are unprotected, but that is not 
true: states and local governments have rules that effectively manage these resources. For 
example, states and many municipalities regulate any potential negative impacts to storm water 
run-off and require detailed storm water pollution prevention plans. These plans are required for 
every project; both during construction and continuously after operations begin. States and local 
governments are best-suited to make land use decisions and balance economic and 
environmental benefits, which is what Congress intended. 

Yet EPA wants to have it both ways: They claim that it is either not an expansion at all or only a 
small expansion of 3%. If either of these scenarios are the case, how can the benefit be as large 
as EPA claims? What are the waters that are currently unprotected that this rule will now 
include? EPA has not provided a single example or case study. 

There is much inefficiency in the current regulatory system; however, adding vague terms and 
undefined concepts to an already complicated program is not the solution to the problem. In 
some cases this rule could have negative effects on the environment and safety. Under the 
proposed rule, ditches will now need permits which can delay much needed repair work, and 
ditches without maintenance can degrade and lead to increased erosion and sediment problems. 

EPA claims this rule is based on sound science, but it is based upon studies of “connection” not 
whether such connections are significant, which is what they are allowed to regulate. They have, 
in die draft connectivity study, answered a question no one has asked or disputed. Additionally, 
they ignored House Science Committee requests to have the Science Advisory Board, the group 
of independent scientists reviewing it, even consider the issue. Therefore the results of this study 
will not provide a meaningful basis for EPA’s vast jurisdictional expansion. 

EPA’s economic analysis of the rule does not accurately show what businesses will end up 
paying if this rule is finalized. It is not even close. One NSSGA member calculated that to do the 
additional mitigation of a stream required under this rule would be more than $100,000; this is 
just for one site in the aggregates industry. Another member calculated that the costs for 
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mitigation at one of their sites would jump from $200,000 to $2.75 million under the proposed 
rule. These examples from single sites are more than EPA has estimated for mitigation costs for 
entire states. 

The proposed rule has no clear line on what is “in” and what is “out,” making it very difficult for 
our industry and other businesses to plan new projects and make hiring decisions. The above 
examples are just some of the issues our industry sees as certain to affect operations. There is a 
startling lack of clarity for a relative short rule, which leads to potential issues that are hard to 
quantify. For example, EPA says that groundwater is exempt from regulation, yet allows for a 
“shallow subsurface connection” to be link regulated waters. How is the regulated community 
to know that waters with no surface connection may be regulated if there is no surface 
expression? Shallow subsurface water is present over much of the United States and varies 
widely by season and other factors. There is no way to know if such a connection exists without 
extensive and costly groundwater studies. Does EPA expect everyone to perform these sorts of 
studies? If not, they remain at risk that, after the fact, such a connection can be asserted by the 
Corps and huge fines levied. These are some of the real world implications the proposed rule 
holds for our industry, and EPA continues to ignore. 

If it is determined development of a site will take too long or cost too much in permitting or 
mitigation, then the aggregates industry won’t move forward. That means a whole host of 
economic activity in a community will not occur-all of this in the name of protecting a ditch or 
farm pond. 

Taken further, a significant cut in aggregates production could lead to a shortage of construction 
aggregate, raising the costs of concrete and hot mix asphalt products for state and federal road 
building and repair, and commercial and residential construction. NSSGA estimates that material 
prices could escalate from 80% up to 1 80%. As material costs increase, supply becomes limited, 
which will further reduce growth and employment opportunities in our industry. Increases in 
costs of our materials for public works would be borne by taxpayers, and delay road repairs and 
other crucial projects. Given that infrastructure investment is essential to economic recovery and 
growth, any change in the way land use is regulated places additional burden on the aggregates 
industry that is unwarranted and would adversely impact aggregates supply and vitally important 
American jobs. 

Additionally, EPA conducted little meaningful state outreach prior to releasing this proposed 
rule. States and localities will bear an enormous financial burden under this rule, as it will affect 
construction, recreation facilities, and even maintenance of roadside ditches. EPA should have 
consulted vigorously with the states prior to proposing the rule in order to incorporate local 
needs and capabilities. When states and local governments discuss the increased costs and 
delays that (see Transportation and Infrastructure Hearing Testimonvl of what this proposed rule 
does, they are basing their reading of the rule on decades of experience in dealing with these 
matters in the field. And their concerns are exactly the same as that of our industry and many 
others. Yet again, their legitimate concerns are being brushed off by EPA as unfounded. 

Perhaps the most troubling part of the rule deals with ditches. EPA continues to assert that most 
ditches are not regulated, but the rule clearly includes ditches, not only under case by case 
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determinations, but as automatically as jurisdictional under the expanded definition of tributary. 
This means that if water traveling in a ditch eventually enters (directly or indirectly) a waters of 
the U.S., it is a tributary of said water. This is a remarkable and unjustified expansion. Ditches 
are intended for flood control and often drain wet areas and connect with many other 
conveyances. Yet EPA’s rule only exempts 1) ditches in uplands that drain uplands and have 
less than perennial flow or 2) do not contribute flow that EVER ends up in a jurisdictional water. 
This does not exempt most of the ditches in the U.S., yet EPA continues to claim it does. 

Besides the very naiTow ditch exemption above, EPA’s proposed rule includes no reference to 
flow, which will be particularly problematic for the arid west. Dry stream beds and other 
conveyances that may have water only once per decade or more could now be regulated. EPA 
continues to claim this is not the case, yet the rule clearly includes “waters” that may have no 
water in them most of the time. This is in stark contrast to the 2008 Guidance and court 
directives. And yet, even with this enormous increase in jurisdiction, EPA continues to repeat 
that it is a very minor increase. 

We urge that EPA withdraw this rule until a more thorough economic analysis has been 
performed, a Small Business Regulatory Flexibility Act (SBRFA) panel has been conducted, the 
states and affected communities have been consulted, and the Science Advisory Board has 
finished their analysis and allowed stakeholders to comment on their conclusions. Without a 
thorough outreach to affected communities - which EPA has refused to conduct - this rule will 
harm not only aggregates operators and our transportation infrastructure, but the economy as a 
whole. 

NSSGA appreciates this opportunity to submit information on the devastating effects of a broad 
expansion of Clean Water Act jurisdiction on the aggregates industry. 

ABOUT NSSGA 


NSSGA member companies represent more than 90% of the crushed stone and 70% of the sand 
and gravel consumed annually in the U.S., and there are more than 10,000 aggregates operations 
across the United States. 

Through its economic, social and environmental contributions, aggregates production helps to 
create sustainable communities and is essential to the quality of life Americans enjoy. 

Aggregates are a high-volume, low-cost product. Due to high product transportation costs, 
proximity to market is critical; unlike many other businesses, we cannot simply choose where we 
operate. We are limited to where natural forces have deposited the materials we mine. There are 
also competing land uses that can affect the feasibility of any project. Generally, once aggregates 
are transported outside a 25-mile limit, the cost of the material can increase 30% to 100%, in 
addition to creating environmental and transportation concerns. Because so much of our material 
is used in public projects, any cost increases are ultimately borne by the taxpayer. 

Aggregates are used in nearly all residential, commercial, and industrial building construction 
and in most public works projects, including roads, highways, bridges, dams, and airports. 
Aggregates are used for many environmental purposes, including pervious pavements and other 
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LEE.D building practices, the treatment of drinking water and sewage, erosion control on 
construction sites, and the treatment of air emissions from power plants. While Americans take 
for granted this essential natural material, it is imperative for construction of our infrastructure, 
homes, and for positive growth in our communities. 

The aggregates industry removes materials from the ground, then crushes and processes them. 
Hazardous chemicals are not used or discharged during removal or processing of aggregates. 
When aggregates producers are finished using the stone, sand or gravel in an area, they pay to 
return the land to other productive uses, such as residential and business communities, farm land, 
parks, or nature preserves. 

Over the past eight years, the aggregates industry has experienced the most severe recession in 
its history. This expansion of jurisdiction will have a severe impact on industry by increasing the 
costs and delays of the regulatory process, causing further harm to an industry that has seen 
production drop by 39% since 2006. While stone, sand and gravel resources may seem to be 
ubiquitous, construction materials must meet strict technical guidelines to make durable roads 
and other public works projects. Because many aggregate deposits were created by water, they 
are often located near water. The availability of future sources of high quality aggregates is a 
significant problem in many areas of the country and proposed changes in what is considered 
jurisdictional will make the problem worse. 


Thank you, 

National Stone, Sand & Gravel Association 
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MEMORANDUM 


TO: 

Hon. Jan Brewer, Governor of Arizona 

Arizona Congressional Delegation 


FROM; 

Robert S. Lynch, Counsel and Assistant Secretary/Treasurer 


DATE: 

June 26, 2014 


SUBJECT: 

Resolution of the American Public Power Association adopted al its June 2014 

Annual Meeting 


Attached is a copy of a resolution opposing the proposed EPA/Corps of Engineers rule redefining 
“Waters of the United States”, the jurisdictional term of art used in the Clean Water Act. We were 
pleased to co-sponsor this resolution with Colorado Springs Utilities. It was adopted unanimously. 

While the agencies have postponed the comment deadline from July 7, 2014 to October 20, 2014, 
we hope you will keep this important rulemaking in mind and express your opposition to it. 
Amazingly, tlie preamble in the proposed rulemaking admits that no court case has told either 
agency 5iat the existing definition in their rules, which has been in the rules for decades, is flawed. 
What the courts, fairly consistently, including two decisions in 2013 in the U.S. Supreme Court, 
have told the agencies is that their attempts to administratively broaden the rule and the meaning of 
the jurisdictional limits of tlie federal Clean Water Act are flawed. 

So the agencies’ reactions have been to attempt to expand the regulatory definition, ignoring the 
fact that courts have said that areas they now seek to regulate do not fall within the statute. 

For Arizona, should this rule go forward, we can anticipate having to get permits for virtually any 
activity that takes place in or near any of our dry arroyos or washes or for that matter in any sink or 
even a low spot that might collect water that would otherwise enter a watercourse and possibly 
cause downstream temporary flooding. 

There are only a few, maybe 3, small closed basins in Arizona. Otherwise, the entire state drains 
eventually into the Colorado River except for one or two small watercourses that enter Mexico. 
Thus, this new rule would throw a regulatory blanket effectively over the entire state. 

The rule is unnecessary. The rule is bureaucratic overreaching. The rule cannot be justified by 
pointing to existing water quality problems in this state. 


SERVING ARIZONA SINCE 1962 
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We will look forward to working with you to continue to try to emphasize to these federal agencies 
that wise regulation is regulation that can be shown to have a demonstrated rational basis and need. 
This is not it. 


RSLtpsr 

Enclosure 

cc: .lohn Anderson, Staff Director, House Water Resources and Environment Subcommittee 
Jon Pawlow, House Water Resources and Environment Subcommittee 
Rachel A. Jones, House Committee on Science, Space, and Technology 
Kiel Weaver, House Water & Power Subcommittee 
Brian Clifford, Office of Senator Barrasso 
Jeremy Harrell, Office of Senator Heller 
Sue Kelly, APPA 
Joy Ditto, APPA 
Will Coffman, APPA 
Bob Johnson, NWRA 
Kris Polly, NWRA 
Ian Lyle, NWRA 

Mark Pifher, Colorado Springs Utilities 
lEDA Members 
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